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Michael J. Kaufman undertakes an interdisciplinary investigation of American education
law and pedagogy. He weaves together the invaluable insights of law, education, history,
political science, economics, psychology, and neuroscience to illuminate the ways in
which the design of the American educational system does not reflect how human beings
live and learn.

Kaufman examines the principles of the nation’s Founders. He demonstrates how
a distorted presentation of the Founders’ views curtailed the development of a truly
democratic educational system. He also exposes the influence of this distortion on several
critical Supreme Court decisions. These decisions, Kaufman concludes, have largely
failed to facilitate the educational system the Founders envisioned. In addition, he places
contemporary challenges in context and endorses social constructivist pedagogy as the
best path forward.

This study will prove invaluable to advocates for equity in education, helping them
navigate a contentious political climate with an eye toward future reform efforts.

Michael J. Kaufman serves as Dean of the School of Law, Loyola University Chicago. He
has published more than thirty books and countless articles in the areas of his expertise,
including education law, policy, and pedagogy.
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This series is a platform for original scholarship on US civil rights and civil liberties. It
produces books on the normative, historical, judicial, political, and sociological contexts
for understanding contemporary legislative, jurisprudential, and presidential dilemmas.
The aim is to provide experts, teachers, policymakers, students, social activists, and
educated citizens with in-depth analyses of theories, existing and past conditions, and
constructive ideas for legal advancements.

General Editor Alexander Tsesis, Loyola University, Chicago

www.cambridge.org/9781316649930
www.cambridge.org


Cambridge University Press
978-1-316-64993-0 — Badges and Incidents
Michael J. Kaufman
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Badges and Incidents

a transdisciplinary history of the right to
education in america

MICHAEL J. KAUFMAN

Loyola University Chicago School of Law

www.cambridge.org/9781316649930
www.cambridge.org


Cambridge University Press
978-1-316-64993-0 — Badges and Incidents
Michael J. Kaufman
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

University Printing House, Cambridge cb2 8bs, United Kingdom

One Liberty Plaza, 20th Floor, New York, ny 10006, usa

477 Williamstown Road, Port Melbourne, vic 3207, Australia

314-321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre, New Delhi - 110025, India

103 Penang Road, #05-06/07, Visioncrest Commercial, Singapore 238467

Cambridge University Press is part of the University of Cambridge. 

It furthers the University’s mission by disseminating knowledge in the pursuit of  
education, learning and research at the highest international levels of excellence.

www.cambridge.org  
Information on this title: www.cambridge.org/9781316649930
doi: 10.1017/9781108226981

© Michael J. Kaufman 2020

This publication is in copyright. Subject to statutory exception  
and to the provisions of relevant collective licensing agreements,  
no reproduction of any part may take place without the written  
permission of Cambridge University Press.

First published 2020
First paperback edition 2022

A catalogue record for this publication is available from the British Library

isbn  978-1-316-51043-8  Hardback
isbn  978-1-316-64993-0  Paperback

Cambridge University Press has no responsibility for the persistence or  
accuracy of URLs for external or third-party internet websites referred to in  
this publication, and does not guarantee that any content on such websites is,  
or will remain, accurate or appropriate.

www.cambridge.org/9781316649930
www.cambridge.org


Cambridge University Press
978-1-316-64993-0 — Badges and Incidents
Michael J. Kaufman
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Contents

Acknowledgments page vi

Introduction 1

1 The Political Philosophy of American Education 3

2 American Education from Independence to Reconstruction

and the Stamp of Slavery 11

3 Older but Not Wiser: America Industrializes and Embraces

the Flawed Philosophy of Behaviorism in Education 27

4 Brown and Resegregation 55

5 Voluntary Race-Conscious Admissions Policies in Higher

Education 78

6 San Antonio, Inequity, and the Human Struggle 107

7 Gender Discrimination in Education 137

8 Special Education and Inclusion 159

9 Civil Rights in the Educational Environment and Student

Discipline 176

10 Current Reform Initiatives and a Better Way Forward 201

Index 224

v

www.cambridge.org/9781316649930
www.cambridge.org


Cambridge University Press
978-1-316-64993-0 — Badges and Incidents
Michael J. Kaufman
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Acknowledgments

I wish to thank the foremost scholars and educators whomade invaluable comments

and suggestions on prior drafts of this book, particularly Alex Tsesis. I thank as well

Sean Langan and Elizabeth Chase Nelson for their outstanding research and

editorial assistance.

I also thank the extraordinary educators who inspired this book, including Rose

Alschuler, Norman Amaker, George Anastaplo, Nina S. Appel, Mary Bell, Cathy

Fishbain Brown, Svetlana Budilovsky, James P. Carey, Patricia F. Carini, Margie

Carter, Harry Clor, Maureen Condon, Richard Conviser, Margie Cooper, Barbara

Cross, Deb Curtis, Meredith Dodd, James Faught, Nina Faught, Amelia Gambetti,

Howard Gardner, Diane Geraghty, Josie Gough, Zelda Harris, David Hawkins,

Frances Hawkins, James Hayes, Alise Shafer Ivey, Brittny Lissner Johnson, Daniel

Kahneman, Judy Kaminsky, Rebekah F. Kaufman, Alfie Kohn, Mary Korte,

Michelle Korte, Jody Lapp, Richard Louv, Lisa Makoul, Loris Malaguzzi, Cindy

McPherson, Pam Myers, Honi Papernik, Trish Parenti, Ann Pelo, Juan Perea, Neil

Postman, Steve Ramirez, Alan Raphael, Carlina Rinaldi, Peter Rutkoff, William

Shapiro, Ronald Sharp, Daniel Siegel, Cathy Topal, Vea Vecchi, Merrilee

Waldron, Carleton Washburne, Anita Weinberg, Carolyn Wing, and Lynn White.

For their wisdom and guidance regarding education law and policy, I am

indebted to the directors and attorneys of the United States Department of

Education, Office for Civil Rights, especially Kenneth A. Mines and John Fry;

elected school board members and public servants, Rebecca Baim, Joan Herczeg,

Debbie Hymen, Michael Lipsitz, Jerrold Marks, and Terri Olian; school district

administrators, Gregory M. Kurr andMichael Lubelfeld; and school lawyers, Nancy

Krent, Mike Loizzi, Bob Kohn, Heather Brickman, John A. Relias, and James

C. Franczek, Jr.

Thanks also to the caring and dedicated colleagues I have encountered from early

childhood education to law and graduate school: the Ravinia Nursery School staff,

including Marilyn Straus, Rosalie Edelstein, Midge Hechtman, Ginger Scott,

Ginger Uhlmann, and Roberta Wexler; the “teachers’ teachers” at National-Louis

vi

www.cambridge.org/9781316649930
www.cambridge.org


Cambridge University Press
978-1-316-64993-0 — Badges and Incidents
Michael J. Kaufman
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

University and Baker Demonstration School in Evanston, Illinois, especially Paula

Jorde Bloom, Marge Leon, Kathleen McKenna, Cynthia Mee, Alan Rossman, and

Jane Stenson; the students, faculty, and administrators of Erikson Institute, particu-

larly Stephanie Bynum and Rhonda Gillis; the wonderful teachers, board members,

and families of Winnetka Public School Nursery; and the visionary education

experts of Family Network and the Community Family Center – particularly

Barbara Haley, William S. Kaufman, Ruth Stern, Herbert S. Wander, and Rosalie

Weinfeld.

For their invaluable research, editorial assistance, and feedback on early drafts of the

book, I am also grateful to an outstanding group of Loyola University of Chicago law

students and Graduate Fellows, including Ashli Giles-Perkins, Kelsey Smith, Adam

Betzen, Traci Copple, Katherine A. Buchanan, Leah G. Feldhendler, Sarah

B. Ferguson, Megan L. Ferkel, Sarah Giauque, Amy S. Hammerman, Anne M.

Graber, Elizabeth H. Greer, Anuradha Gupta, Gretchen M. Harris, Meghan Helder,

Alison L. Helin, ErinHickey, Caroline Hosman, Joanne Krol, NicoleWilliams Koviak,

Alisha J.Massie, BethMiller-Rosenberg, ShannonReeves-Rich, Beatriz Rendon, Laura

R. Rojas, Sarah Smith, Helaine N. Tiglias, Nicole Torrado, Christina L.Wascher, Pam

Witmer, and John Wunderlich.

Finally, for their incredible inspiration and support, I would like to express my

profound gratitude to Bryan Stevenson, Nathaniel R. Jones, James Faught, Jerome

Overbeck, S.J., Wendi Geffen, Ryan Daniels, Jo Ann Rooney, Margaret Callahan,

James Prehn, S.J., Janet Sisler, Miranda Johnson, Maureen Hager, Jo Beth

D’agostino, Joanna Pappas, David Prasse, John Pelissero, Susan Stabile, Maura

Mast, Jean Dole, Katie Rohrer, and the compassionate community-servants on the

Family Action Network Board.

Acknowledgments vii

www.cambridge.org/9781316649930
www.cambridge.org

