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direct, 10
for efficient and effective exercise of
government power, 17
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for fair exercise of government power, 16
indirect, 11
for integrity in government, 17
justifications for. See justifications for
accountability
for legality of government, 16
merits review and, 232
modern, challenges of, 19-20
non-statutory powers, 76
outsourced government functions, 46
as overarching principle informing
administrative law, 7-8
parliamentary and judicial functions
and, 16
policy decisions and, 87
for rationality in government decision-
making, 17
accountability mechanisms, 132-3
ACF v Commonuwealth, 342—4, 350
ACT Civil and Administrative Tribunal, 265, 276,
277
ACT Planning and Land Authority, 499, 503
acting under dictation, 479-82
under Administrative Decisions (Judicial
Review) Act 1977 (Cth), 482
actual bias, 421-2
Administrative Appeals Division of the
Magistrates Court (Tas), 237
Administrative Appeals Tribunal, 70, 196, 198,
206, 229, 235, 237, 240, 244, 250, 255, 261,
202, 267-8, 420
appeals to the Federal Court, 274-5
Attorney-General (Cth) and, 273
divisions of, 268-9
as generalist tribunal, 252
jurisdiction and caseload, 268-9
legal representation in, 273
membership, 269
Migration and Refugee Division, 267, 268
nature of review function, 270-1
parties to review before, 273
procedure, 273—4

public interest groups and, 272
public proceedings, 273
reasons for reviewable decisions, 273
review without hearing, 273
Security Division, 257
Social Services and Child Support Division,
267, 268
standing in, 262, 271-3
administrative decision-makers
advantages of use of policy by, 482-3
consequences for failure to provide reasons
for decisions, 217-18
difference between agent, 438-9
difference between delegate, 438
jurisdictional error and, 318
obligation to record decisions, 216
problems with provision of reasons for
decisions, 216
provision of reasons for decisions on
request, 215-16
standard of reasons for decision required,
216-17
statutory obligations to give reasons for
decisions, 214-16
subjective opinions or beliefs of, 452-8
administrative decisions
not subject to obligation to give reasons for,
215
provision of reasons for. See reasons for
administrative decisions
statutory obligation to provide reasons for,
214-15
void and voidable, 503-4
Administrative Decisions (Judicial Review) Act
1977 (Cth)
acting under dictation under, 482
bad faith under, 493
decisions subject to review under.
See decisions subject to review under
Administrative Decisions (Judicial Review)
Act 1977 (Cth)
fraud under, 491
improper delegation under, 442
improper purpose under, 479
inflexible application of policy under, 485
irrationality or illogicality under, 497-9
jurisdictional facts under, 458
misconceiving nature or scope of a power
under, 460
no evidence under, 486-9
procedural error under, 448
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Administrative Decisions Act 1977 (cont.)
relevant and irrelevant considerations under,
473
statutory review and. See statutory review and
Administrative Decisions (Judicial Review)
Act 1977 (Cth)
uncertainty under, 499-500
unreasonableness under, 497
administrative injustice
as ground of judicial review, 389
administrative law
constitutional law and, 3-4
executive and, 5-7
historical context, 2-3
mechanisms, 17-18
need for, 5
ongoing reform of, 20-1
‘policy’ and, 87-8
rationale for, 7-9
statutory interpretation and, 18
administrative law values, 16-17
accountability for fair exercise of government
power, 16
accountability for integrity in government, 17
accountability for legality of government, 16
accountability for rationality in government
decision-making, 17
accountability functions of parliament and
judiciary, 16
efficient and effective exercise of government
power, 17
administrative power
distinction between legislative power, 91
Administrative Review Council, 84, 102, 179,
216, 245, 251
administrative injustice and, 389
Better Decisions, 231-2, 256
criteria for tribunal membership, 256
damages as ancilliary remedy and, 520-1
description of internal review, 236
general principles for grounds of judicial
review, 375
grounds of judicial review and, 382, 388, 389
guidelines for merits review, 233-5
justiciability and, 338
no evidence ground and, 489
principles justifying exclusion from judicial
review, 313
Rule Making by Commonwealth Agencies, 91
study on tribunals, 246-7
term of tribunal members and, 258

Index

The Contracting Out of Government Services,
51-2
tribunal procedure and, 259
agent
difference between administrative decision-
maker, 438-9
exercise of statutory powers through, 439,
441-2
alternative dispute resolution
tribunals and, 261
amicus curiae, 355-7
annual reports, 186-7
anti-corruption commissions, 21
hearings, 168-9
independence of, 169
inquiry jurisdiction, process and powers,
165-9
outcome of investigations, 170
powers of, 168
procedural fairness and, 168
Anti-Discrimination Tribunal (Tas), 278
appeal
distinction between judicial review, 284-5
appeal de novo, 285
apprehended bias, 422-5
appropriations, 97
Argument, Stephen, 96, 113, 122
Aronson, Mark, 113, 215, 322, 333, 345, 359,
375, 382, 477
Asher, Allan, 154, 206
asylum seekers, 45-0, 49
children overboard affair, 143-4
data breach by Department of Immigration
and Border Protection, 180-1
Kurdish refugees event, November 2003, 110-11
Attorney-General (Cth)
Administrative Appeals Tribunal and, 273
performance audits, 146
powers to commence or discontinue a
prosecution, 36-7
public interest discretions, 37
standing to commence judicial review
proceedings and, 340-1
Auditor-General (Cth), 145-6
independence of, 147
inquiry jurisdiction, process and powers,
146
outcome of investigations, 147
removal procedure, 147
AustLII, 261
Australia Post, 43, 53
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Australian administrative tribunal framework
Administrative Appeals Tribunal. See
Administrative Appeals Tribunal
Commonwealth merits review tribunals, 267
state and territory administrative review
tribunals, 275-9
Australian Broadcasting Corporation, 446
Australian Broadcasting Tribunal, 70, 272, 301,
432
Australian Commission for Law Enforcement
Integrity, 166
Australian Competition and Consumer
Commission, 42
Australian Competition Tribunal, 267
Australian Conservation Foundation Inc case.
See ACF v Commonwealth
Australian Crime Commission, 166
Australian Customs and Border Protection
Service, 166
Australian Customs Service, 184
Australian Federal Police, 166
Australian Information Commissioner, 21, 192
Australian Law Reform Commission, 52, 175, 179
standing tests and, 346
Australian Public Service
code of conduct, 175
Australian Public Service Commissioner, 151
Australian Rail Track Corporation, 43
Australian Secret Intelligence Service, 42, 70
Australian Securities and Investment
Commission, 42
Australian Security Intelligence Organisation,
42,70, 116, 151, 504
performance audit, 2012, 146
Australian Transaction Reports and Analysis
Centre, 166

bad faith, 491-3
under Administrative Decisions (Judicial
Review) Act 1977 (Cth), 493
basic standing test, 271
bias
actual bias, 421-2
apprehended bias, 422-5
situations giving rise to. See situations giving
rise to bias
bias rule, 392, 420-5
exceptions to, 431-3
necessity and, 432-3
waiver and, 431-2
Bigge Royal Commission, 145, 157

Bland Report, 244

Boilermakers’ Case, 1314

Boilermakers’ doctrine, 14, 249
limbs of, 28-9

Bryce, Quentin, 61

Bundaberg Hospital Inquiry, 158

by-laws, 92, 115

Cabinet
challenges to decisions of, 38-9
composition of, 37-8
confidentiality, 39
decisions, support of by Ministers, 39
documents, exemption from freedom of
information legislation, 37-40
as executive entity, 37-40
implementation of decisions of, 39—40
legal recognition of, 38
role of, 38
Carltona principle, 439
Australian refinement of, 440
CCTV regulations, 113
Centrelink, 42, 268
disclosure of personal information by, 173
certiorari, 508-10
Chaplaincy Program Cases, 79-81, 138
Chapter III courts, 247, 249
children overboard affair, 143-4
classes of executive power
non-statutory power, 74-87
power of state governors, 63—4
powers conferred directly by Constitution,
59-64
powers of the Queen, 64
statutory powers, 64-74
Classification Review Board, 256, 267
Cole Inquiry, 162
independence of, 163
collateral proceedings, 521-2
Combat Sport Commission (WA), 453
Commission of Inquiry into Possible
Illegal Activities and Associated Police
Misconduct. See Fitzgerald Inquiry
common law
reasons for administrative decisions and,
211-12
common law capacities of executive power, 75,
78-84
distribution between Commonwealth and
state executives, 78-81
reviewability of, 81-4
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common law grounds of judicial review, 386,
387-8
jurisdictional error, 386-7
common law judicial review
jurisdiction, historical origins of, 292-5
superior and inferior courts, 291-2
Commonwealth
early challenge to delegated legislative power
of, 99-100
as executive entity, 43—4
executive nationhood power, 847
executive power, 58
recent challenges to delegated legislative
power of, 101
tribunals, constitutional issues for, 247-9
Commonwealth of Australia Gazette, 108, 109,
187, 310, 354
Commonwealth freedom of information
legislation, 20-1
objects of, 188, 196-7
Commonwealth Ombudsman, 150, 151, 152,
153
Commumnist Party Case, 5, 13
Compensation for Detriment caused by
Defective Administration Scheme, 389
complaints and investigative bodies
powers of, 70
conclusive certificates, 210-11
confidential information
Documents on Australian Defence and
Foreign Policy 19681975, 177-8
protection of, 176-8
consequences of unlawful action, 502-6
collateral proceedings, 521-2
no damages, 520-1
putting things right, 5067
remedies. See remedies
consorting laws, 74
Constitution
creation of federal system by, 4
delegated legislation and s 109, 104-5
delineation of powers under, 4
division of branches of government under,
13-14
executive powers conferred directly by,
59-04
limits on legislative powers of government,
73
‘purposes of the Commonwealth’, 79
rule of law and, 13

Index

constitutional issues for tribunals
Commonwealth tribunals, 247-9
state and territory tribunals, 249-50
constitutional law
administrative law and, 34
constitutional questions on delegated legislative
power
delegated legislation and Constitution s 109,
104-5
delegating parliament’s supervisory role, 101-2
exercise of delegated power within
constitutional limits and principle of
legality, 103
restrictions deriving from separation of
powers, 98-101
Corruption and Crime Commission (WA), 165
Council of Australasian Tribunals
assessable measures of independence, 259
International Framework for Tribunal
Excellence, 259
term of tribunal members and, 258
Crime and Corruption Commission (QId), 162,
165, 169
CrimTrac Agency, 166
Crown
arms of government of, 27
definition, 27
prerogatives of. See royal prerogatives
shield of, 53
‘symbolic of the Executive power’, 28
Crown immunity, 28, 31, 43, 53-5
concepts of, 534
displacement of, 54
legislation binding Crown, 54-5

Datafin principle, 48, 51, 83
decisions subject to review under
Administrative Decisions (Judicial Review)
Act 1977 (Cth), 308-9
decisions excluded under schedule 1, 313
decisions made under an enactment, 311-13
decisions of an administrative nature, 309-11
declaration, 514-15
delegate
difference between administrative decision-
maker, 438
delegated legislation, 90
binding nature of, 92
by-laws, 92
date of effect of, 109-10
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gazetting of, 108
judicial review of. See judicial review of
delegated legislation
legislative regulation and parliamentary
review of. See legislative regulation
and parliamentary review of delegated
legislation
names for, 93
need for, 95-6
orders-in-council, 92
ordinances, 92-3
regulations, 92
rules, 92
types of, 92-3
See also legislative instruments; Henry VIII
clauses
delegated legislative power
‘amendments to Acts of Parliament’, 97-8
‘appropriations of money’, 97
broad, dangers of, 95-6
Commonwealth, early challenges to,
99-100
Commonwealth, recent challenges to, 101
concerns over, 94-5
constitutional questions. See constitutional
questions on delegated legislative power
executive’s lack of democratic credentials
and, 94
opaque nature of executive process and, 94
privatisation and, 94-5
‘significant questions of money’, 97
United States, 98-9
when to apply, 96-8
delegatus non potest delegare doctrine, 98, 99,
126, 439
democracy, 14
delegate conception of, 10
deliberative, 11
trustee conception of, 10
Department of Immigration and Border
Protection
data breach 2014, 180-1
performance audit 2016, 146
Department of Prime Minister and Cabinet
Legislation Handbook, 96-7, 102, 232
determining the scope of a power
improper delegation, 438-42
jurisdictional facts, 449-52
misconceiving the nature or scope of a
power, 458-60
procedural error, 443-8

subjective opinions or beliefs, 452-8
Dicey, AV, 2-3, 75
three features of rule of law, 12
Director of Public Prosecutions, 42
disclosure
procedural fairness and, 414-17
doctrine of responsible government.
See responsible government
Documents on Australian Defence and Foreign
Policy 1968-1975
restraint of publication of, 177-8, 182
Dworkin, Ronald
substantive conception of rule of law and,
12-13

Ebner test, 430
equitable remedies, 512-13
declaration, 514-15
injunction, 513-14
errors of law on the face of the record, 325
face of the record, 325-8
estoppel
as ground of judicial review, 390
excision of offshore islands, November 2003,
110-11
executive
administrative law and, 5-7
exercise of legislative power by, 91-2
increase in complexity of, 32
as indivisible and plural entity, 31-2
need for accountability of, 6-7
policy-making and, 87-8
relationship to inferior courts, 30-1
relationship to parliament, 30
relationship with judiciary, 28-30
unique powers of, 5-6
Executive Council
as executive entity, 40-1
Queen’s representative and, 40
executive entities
Cabinet, 37-40
Commonwealth and state executives, 434
departments and public service, 41-2
Executive Council, 40-1
government business enterprises, 43
ministerial staff, 37
ministers, 34-7
private bodies in the public sphere, 44-6
public bodies in the private sphere, 53
Queen and her representatives, 32—4
statutory authorities, 42-3
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executive power
classes of. See classes of executive power
Commonwealth, 58
regulation of constitutional powers by statute,
64
state, 58-9
statutory powers. See statutory powers
exemptions from freedom of information
legislation, 196-9
absolute or conditional exemptions, 200-2
Cabinet documents, 200
deliberative documents, 2027
harm or prejudice element, 199-200
national security and defence, 199
explanatory statements, 108, 109

face of the record, 325-8
errors of law on, 325
Fair Work Australia, 42
Federal Circuit Court of Australia, 290, 301, 308,
314, 505, 510
judicial review in, 290
Federal Court of Australia, 290, 301, 308, 314, 505
judicial review in, 290, 297-8
jurisdiction, 314
Federal Register of Legislation, 108, 109
federalism, 3
fettering discretion, 479
acting under dictation, 479-82
inflexible application of policy, 482—5
Fitzgerald Inquiry, 161-2, 164
fraud, 489-91
under Administrative Decisions (Judicial
Review) Act 1977 (Cth), 491
freedom of information legislation, 188-9, 190-1
access to documents under, 191-2
agencies covered by, 192—4
‘commercial in confidence’ and, 193-4
Commonwealth. See Commonwealth freedom
of information legislation
conclusive certificates, 210-11
definition of documents, 191-2
exemptions from. See exemptions from
freedom of information legislation
fees and charges, 194
government business enterprises and, 193
government contractors and, 193
information about third parties, 194-6
non-government contracting parties and, 194
public interest test. See public interest test
review of access decisions, 209-11

528 Index

Garrett, Peter, 136
generalist tribunals, 252, 253
consistency and, 253
government business enterprises, 52, 53
as executive entities, 43
freedom of information legislation and, 193
government contractors
freedom of information legislation and, 193
government departments
appointment of ministers to, 41
non-public service officers and, 41-2
public servant administration of, 41
and public servants, as executive entities,
41-2
Secretary as head of, 41
government expenditure
scrutiny of, 138
Governor-General
powers of, 60
Governor-General-in-Council, 33, 41, 59, 60, 64,
71, 92
grounds of judicial review, 374-6
administrative injustice, 389
Australian Review Council general principles
for, 375
common law. See common law grounds of
judicial review
common law grounds, 386
constitutional, 386
determining the scope of a power. See
determining the scope of a power
estoppel, 390
fact and law distinguished, 376-9
identifying and characterising errors of fact
and law, 379-80
improper exercise of power. See improper
exercise of power
lists of, 382
procedural fairness. See procedural fairness
proportionality, 388-9
statutory grounds, 380-5
statutory review and jurisdictional error, 386
Groves, Matthew, 215, 322, 333, 345, 359, 477
Guardianship and Administration Tribunal
(Tas), 278

habeas corpus, 508
Haneef Case, 66-7, 68, 183, 459
freedom of information applications, 197-9,
203
hearing de novo, 226, 227, 242, 263
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hearing rule, 392
consequences of decision and, 412
cross-examination of witnesses and, 419
efficiency and, 413
nature of decision and, 412-13
statutory context and, 412
urgency and, 413
Henry VIII clauses, 93, 97, 99, 117
High Court of Australia
judicial review in, 295-7
jurisdiction, 289, 295, 386
Hindmarsh Island Bridge, 443, 467, 517
freedom of information applications, 204-5
inquiry, 187-8
Hindmarsh Island Bridge Royal Commission,
159-60
Hindmarsh Island Case, 71-2, 443—4, 467-9,
517
Home Insulation Program, 39, 135-6
royal commission into. See Royal Commission
into the Home Insulation Program
human rights certificate, 107
hung parliament
exercise of power to commission a
government and, 61

Immigration Review Tribunal, 505
improper delegation, 438-42
under the Administrative Decisions (Judicial
Review) Act 1977 (Cth), 442
improper exercise of power
bad faith, 491-3
failing to take into account relevant
considerations, 464—70
fettering discretion. See fettering discretion
fraud, 489-91
improper purpose, 473-9
irrationality or illogicality, 497-9
no evidence, 486-9
relevant and irrelevant considerations, 462—4
taking into account irrelevant considerations,
470-3
uncertainty, 499-500
under Administrative Decisions (Judicial
Review) Act 1977 (Cth), 473
unreasonableness, 493-7
improper purpose, 473-9
establishment of actual purpose, 474
establishment of authorised purpose, 473—4
under Administrative Decisions (Judicial
Review) Act 1977 (Cth), 479

Independent Broad-based Anti-corruption
Commission (Vic), 169
Independent Commission Against Corruption
(NSW), 42, 165, 170, 470
amendments to structure of, 168
challenge to jurisdiction of, 166-7
review by Independent Panel, 167
Independent Commissioner Against Corruption
(SA), 41
individual autonomy
protection of through rule of law, 12
individual rights
as justification for accountability, 14-16
protection of through rule of law, 12
industrial awards, 104-5
inferior courts
jurisdictional error and, 319-21
relationship to executive, 30-1
statutory powers of, 71
inflexible application of policy, 482-5
under Administrative Decisions (Judicial
Review) Act 1977 (Cth), 485
information disclosure
difference between voluntary and compelled
disclosure, 172-3
freedom of information legislation and. See
freedom of information legislation
managing official information. See managing
official information
obligations to disclose. See obligations to
disclose information
public interest immunity in legal proceedings,
178-9
unofficial. See unofficial information
disclosure
injunction, 513-14
internal merits review, 235-6
Administrative Review Council description
of, 236
government accountability and, 236
risks of, 236
International Treaties Obligations Assessments,
180, 411
interveners, 352-5
investigation and scrutiny through parliament
committees, 142-5
government’s explanatory responsibility ot
parliament, 139
power to ask questions, 141-2
power to request documents, 139-41
responsible government, 134-7
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investigation and scrutiny (cont.)
scrutiny of legislation, 137
scrutiny of taxation and expenditure, 137-8
investigative bodies
public. See public investigatory bodies
irrationality or illogicality, 497-9
under Administrative Decisions (Judicial
Review) Act 1977 (Cth), 499
issues of tribunal design
appeal and review of decisions, 265-6
conferral of jurisdiction, 254-5
generalist tribunals, 252, 253
independence, 257-9
membership, 255-7
nature of review, 263
procedure, 245
role of government policy, 264-5
specialist tribunals, 252, 253—4
standing to seek review, 262-3
super tribunals, 252-3
transparency, 261-2

Joint Committee of Public Accounts and Audit,
52, 145, 147
judicial review
centrality of jurisdictional error in, 316
centrality of statutory construction to, 287-8
choice of jurisdiction, 314-15
common law. See common law judicial
review

concept of jurisdiction error. See jurisdictional

error

decisions subject to review under
Administrative Decisions (Judicial Review
Act 1977 (Cth). See decisions subject to
review under Administrative Decisions
(Judicial Review) Act 1977 (Cth)

of delegated legislation. See judicial review of

delegated legislation
distinction between appeal, 284-5
distinction between merits review, 223, 224
errors of law on the face of the record. See

errors of law on the face of the record
in the Federal Court of Australia, 297-8
grounds of. See grounds of judicial review
in the High Court of Australia, 295-7
jurisdiction, sources of, 288-91
as justification for accountability, 15-16
limits on. See limits on judicial review
origins, prerogative writs system

and, 292-4

Index

proceedings, standing to commence. See
standing to commence judicial review
proceedings
review of legality, 286
state and territory Supreme Courts, 289
statutory. See statutory judicial review
statutory interpretation and, 377-8
judicial review of delegated legislation, 114-27
improper purpose, 120-2
scope of grants of delegated legislative
power, 116-20
sub-delegation of legislative power, 1267
uncertainty, 125-6
unreasonableness and proportionality, 122-5
judiciary
as members of tribunals, 255
relationship with executive, 28-30
jurisdictional error
centrality in judicial review, 316
concept of, 315-17
‘elasticity inherent’ in, 319
as ground of judicial review, 386-7
identification of limits of decision-maker’s
power, 318
inferior courts and administrative decision-
makers, 319-21
kinds of, 321-5
when ‘jurisdictional’, 317-19
jurisdictional facts, 449-52
objective, 449-52
under the Administrative Decisions (Judicial
Review) Act 1977 (Cth), 458
justiciability, 331-3
Administrative Review Council and, 338
source of the power, 333
status of decision-maker, 334
statutory judicial review and, 338-9
subject matter of decision, 335-8
justifications for accountability
democratic justifications, 9-11
individual rights justifications, 14-16
necessity of judicial review, 15-16
rule of law justifications, 11-13
separation of powers justifications, 13-14

Kable principle, 14, 29, 250

Kakadu National Park
World Heritage listing, 38, 77, 336, 337

Kerr Committee, 149, 224-5, 299
administrative review tribunals and, 244
non-lawyers as tribunal members and, 255
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Kessing, Allan, 176, 184

Kingsford Smith Airport
security breaches at, 176, 184

Kioa v West, 115, 382, 394, 395-6, 397-8, 401
test, 397, 400

Kirk Case, 360-3

Land and Environment Court (NSW), 237
Law Council of Australia, 338
lawyers
as members of tribunals, 255
leaks of information, 183
legislation creating a right of merits review
appeal to a court, 242
internal review, 239-40
review by a generalist tribunal, 209-11
review by a specialist body, 240-2
legislative instruments, 93
appropriations, 97
Commonwealth, second introduction of
disallowed instrument, 114
disallowance, 110-11
disallowance on policy grounds, 113-14
exceptions to disallowance, 114
registration of, 108-9
regulatory impact statement and, 107
review of, 97, 106, 233
scrutiny, 111-14
sunsetting, 114
tabling of, 109
See also delegated legislation
legislative power
delegated. See delegated legislative power
distinction between administrative power,
91
executive exercise of, 91-2
legislative regulation and parliamentary review
of delegated legislation, 105-14
parliamentary scrutiny and disallowance,
109-14
public consultation, regulatory impact
statements and human rights compatibility,
105-8
publication requirements, 108-9
sunsetting, 114
liberalism, 15
limits on judicial review, 331
conferral of non-compellable powers, 367-9
justiciability. See justiciability
no-invalidity clauses, 3667
privative clauses. See privative clauses

restricting access to information and
admissibility of relevant evidence, 370-2
restrictive time limits on commencing
proceedings, 369-70
Little Children are Sacred report, 164—5
Local Court (NT), 237
local governments, 42, 95, 208

Magistrates Court (Tas)

Administrative Appeals Division, 278
Malaysia Declaration Case, 451, 453, 455-7
managing official information

information management, preservation and

security, 179-81

rethinking official information, 181-3
mandamus, 508, 511-12
Maritime Union Case, 476-7
Medibank Private, 43
Mental Health Tribunal (NT), 256
Mental Health Tribunal (Tas), 278
merits review

accessibility of, 229

accountability and, 232

Administrative Review Council guidelines,

233-5
appeal granted by statute, 224
in Australia, 224-5
costs of, 230
courts with jurisdiction for, 237-8
decisions, judicial review of, and appeal
from, 239

decisions suitable for, 232-5

difference between re-hearing and hearing de
novo, 227-8

distinction between judicial review, 223,
224

by experts in field, 231

external, 236-7

hearing de novo, 226, 227, 242, 263

informal requests for, 225

informality of, 229-30

internal. See internal merits review

legislation creating a right of. See legislation

creating a right of merits review

nature of, 226-9

power to substitute new decision, 230-1

reasons for choice of, 229-31

reasons to pursue, 231-2

re-hearing, 227, 263

role of courts in, 223

statute and, 225, 228
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Migration Agents Registration Authority, 270
Migration Review Tribunal, 267, 495
Mill, John Stuart, 17
ministerial accountability
reduced force of convention of, 136-7
ministerial responsibility, 10, 135, 140, 174,
428
ministerial staff
as executive entities, 37
Statement of Standards for Ministerial Staff,
144
ministers
appointment of, 34-5
dismissal of, 35
ex officio powers, 36
as executive entities, 34—7
number of, 35
power to grant visas, 68
statutory powers of, 68
support of Cabinet decisions by, 39
misconceiving the nature or scope of a power,
458-60
under the Administrative Decisions (Judicial
Review) Act 1977 (Cth), 460

national security
exemption from freedom of information
legislation, 199
national security agencies, 42
powers of, 70
natural justice, 47
See also procedural fairness
NBN Co Ltd, 43, 53
necessity, 432-3
New South Wales Architects Registration Board,
256
New South Wales Civil and Administrative
Tribunal, 276, 277
no evidence, 486-9
under Administrative Decisions (Judicial
Review) Act 1977 (Cth), 486-9
no-invalidity clauses, 366-7
non-compellable powers
conferral of, 367-9
non-lawyers
as members of tribunals, 255-6
non-public service officers
administration of government departments
by, 41-2
non-statutory powers, 74-87
accountability and, 76
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common law capacities. See common law
capacities of executive power
Commonwealth executive nationhood power,
84-7
prerogative power, 75, 76-8
shared traits of, 75-6
Northern Territory Civil and Administrative
Tribunal, 276, 277
Northern Territory Emergency Response, 164
Northern Territory Ombudsman, 149
notice
procedural fairness and, 413-14

obligations to disclose information, 185
disclosure to individuals affected, 189
freedom of information legislation, 188-9
notices, 187-8
reports, 186-7

Office of Best Practice Regulation
Australian Government Guide to Regulation,

107
Office of the Australian Information
Commissioner
investigation into Department of
Immigration and Border Protection data
breach, 181

official information
protection of. See protection of official

information

official secrets legislation, 49

Offshore Processing Case, 49, 295, 296, 368-9,

399-400, 401, 409, 511-12, 513

ombudsmen, 148-9, 389
discretion not to investigate, 150-1
exclusions, 151
independence of, 153—4
inquiry jurisdiction, 149-52
introduction of, 148-9
investigations, free for complainants, 150
jurisdictional restriction on policy matters,

151-2
origins of the word, 148
outcome of investigations, 155-7
private, 149
process and powers, 152-3
standing test for access to services, 150

open government, 174, 176, 182, 188, 199

open justice principle, 211
constitutional protection of in state and

federal courts, 262
duty to give reasons for decisions and, 261
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rationale for, 261
orders-in-council, 92
ordinances, 92-3
ouster clauses. See privative clauses
outsourced government functions
accountability of, 46
outsourcing, 19, 47
increase in, 19
Regional Processing Centres, 45
responding to, 51-3

parliament
censure motions, 139
contempt of, 139
hung, exercise of power to commission a
government and, 61
investigation and scrutiny through. See
investigation and scrutiny through
parliament
no-confidence motions, 139
relationship to executive, 30
supervisory role, delegation of legislative
power and, 101-2
parliamentary committees, 142—5
Parliamentary Joint Committee on Human
Rights, 112
parliamentary sovereignty, 100, 300
Pearce, Dennis, 96, 113, 115, 122, 251
Peko-Wallsend Case, 38-9, 77, 87, 336-7, 466
performance audits, 146
‘person aggrieved’ test, 345-6
personal information
disclosure by Centrelink, 173
Plaintiff M68/2015 Case, 456
Plaintiff S157 Case, 360-3, 369
policy guidelines formulation
twin objectives of, 482
policy-making
executive and, 87-8
popular sovereignty, 9
practical administrative necessity, 440
prerogative power, 75, 76-8
categories of, 76
division between Commonwealth and states
77-8
procedural fairness and, 397
royal prerogatives, 76, 77
prerogative remedies, 507-8
certiorari, 508-10
mandamus, 511-12
prohibition, 510

)

prerogative writs, 30-1, 386
‘public element’, 83
remedies in the nature of, 294-5
standing tests for, 344-5
prerogative writs system
influence on Australian law, 294
origins of judicial review and, 2924
principle of legality, 65, 67
prisoners
restraint of, South Australian Ombudsman
inquiry into, 149
private bodies in the public sphere
categories of powers and functions, 44-5
as executive entities, 44—6
private law remedies for, 47-51
private contractors, 45, 49-50, 151, 194,
295
privatisation, 2, 19, 43, 46, 47
delegated legislative power and, 94-5
increase in, 19
privative clauses, 357-60
Commonwealth jurisdiction, 360-3
current, 364-5
state jurisdictions, 303—4
procedural error, 443-8
gravity of, 447
other means of giving effect to statutory
requirements and, 447-8
public inconvenience and, 446-7
significance of procedure in statutory scheme
and, 446
statutory language and, 445-6
timing of the procedure, 447
under the Administrative Decisions (Judicial
Review) Act 1977 (Cth), 448
procedural fairness, 153, 392—4
anti-corruption commissions, 168
bias rule. See bias rule
consequences of denial of, 412
depth and breadth of material and argument
and, 420
direct and immediate effect on individual
interests, 401-2
disclosure, 414-17
failure to adjourn a hearing and, 419-20
hearing rule, 392, 409-13
historical development and Kioa v West,
394-7
legal representation and, 418-19
multi-stage decision-making and,
402-4
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procedural fairness (cont.)
non-statutory power and, 397
notice, 413-14
opportunity to present a case in response,
417-20
oral hearings and, 417-18
prerogative power and, 397
rationales for, 392
rights, interests and legitimate expectations,
397-401
rules for, 393
situations giving rise to bias. See situations
giving rise to bias
standing test, 401-2
statutory grants of power and, 396-7
threshold test, 394, 396, 401
tribunals and, 259
See also natural justice
Productivity Commission
Access to Justice Arrangements, 260
prohibition, 508, 510
Project Blue Sky test, 445, 448
proportionality
as ground of judicial review, 388-9
proportionality test, 123-5
protection of official information, 173-4
confidential information, 176-8
duties of public servants in, 174-5
official secrets legislation, 175-6
public bodies in the private sphere
as executive entities, 53
public consultation, 105-6
public interest disclosure, 184-5
statutes, 150
See also whistleblowers
public interest groups
Administrative Appeals Tribunal, 272
standing cases, 350-2
public interest test, 201, 202
different approaches to, 207-9
public investigatory bodies, 133
establishment of, 70
investigation and scrutiny through parliament.
See investigation and scrutiny through
parliament
powers of, 74
public sector information
reconceptualisation of, 182-3
public servants
administration of government departments
by, 41

Index

and departments, as executive entities,
41-2

duties in protection of official information,
174-5

powers of, 42

public interest disclosures and, 184

statutory powers of, 68-9

public service
neutrality, 69, 135
values, 135

quasi-legislation, 92

Queen
powers of, 64

Queen and her representatives
as executive entities, 324
Executive Council and, 40
exercise of royal prerogatives by, 77
power to dissolve a parliament, 62
statutory powers of, 67-8

Queensland Civil and Administrative Tribunal,

253, 254, 276
question time, 139, 141-2
quo warranto, 508

reasons for administrative decisions, 211
no right to access at common
law, 211-12
obligation to record, 216
provision of as good practice, 212-14
Refugee Review Tribunal, 267, 415, 458, 488,
490, 492, 498, 517
Regional Processing Centres, 45-6
regulations, 92
excision of offshore islands, November 2003,
110-11
regulatory impact statement, 106-7
Commonwealth, 107-8
publication of, 107
re-hearing, 227, 263, 285
South Australian Civil and Administrative
Tribunal, 263
relevant and irrelevant considerations, 462—4
failing to take into account relevant
considerations, 464-70
meaning of ‘consider’, 466
meaning of ‘consideration’, 464
proper, genuine and realistic considerations,
467
taking into account relevant considerations,
470-3
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under Administrative Decisions (Judicial
Review) Act 1977 (Cth), 473
remedies
appropriate combination of, 516-18
discretion not to grant, 518-20
equitable. See equitable remedies
in statutory judicial review, 515-16
prerogative. See prerogative remedies
Remuneration Tribunal (SA), 246
representative government, 174
reserve powers, 60-3
nature and desirability of, 62-3
political means for dealing with abuse of, 63
power to commission a government, 60-1
power to dismiss a government, 61-2
power to dissolve a parliament, 62
Resource Management and Planning Appeals
Tribunal (Tas), 278
responsible government, 3, 6, 10, 11, 30, 34, 35,
62, 100
culture of secrecy and, 174
foundation in convention, 134-5
neutrality of public service and, 69, 135
spending power and, 80-1
two aspects of convention of, 134
review on the merits. See merits review
Royal Commission into Institutional Responses
to Child Sexual Abuse, 160, 161
Royal Commission into the Home Insulation
Program, 39, 160
terms of reference, 136
Royal Commission into Trade Union
Governance and Corruption, 161
Royal Commission on Australian Government
Administration, 181
royal commissions, 157
establishment of, 160-1
independence of, 1634
inquiry jurisdiction, 160-2
outcome of investigations, 164-5
process and powers, 157-60
‘publicness’ of, 158-9
terms of reference, 161
royal prerogatives, 76, 77
exercise of by Queen’s representatives, 77
relating to foreign affairs and defence, 78
Rudd Government
home insulation program. See Home
Insulation Program
rule of law
Constitution and, 13

Dicey’s three features of, 12
justifications for accountability, 11-13
protection of individual autonomy through, 12
protection of individual rights and liberties
through, 12

public availability of laws, 108
substantive conception of, 12-13

rules, 92

SDA Case, 4756, 514
Senate
Legal and Constitutional Affairs References
Committee, 141
Regulations and Ordinances Committee,
97, 106
Select Committee on a Certain Maritime
Incident, 143—4
Standing Committee on Regulations and
Ordinances, 111-13
Standing Commiittee for the Scrutiny of Bills,
97, 112, 232
Standing Order No 23, 111
separation of powers, 3, 28
justifications for accountability, 13-14
restrictions on delegated legislative power
and, 98-101
state level, 29-30
situations giving rise to bias, 425
association, 429-30
conduct, 428-9
extraneous information, 430-1
interest, 425-8
social contract, 15
Social Security Appeals Tribunal, 267
soft law, 92
South Australian Civil and Administrative
Tribunal, 276, 277
re-hearing, 263
sovereignty
parliamentary, 100, 300
popular, 9
specialist tribunals, 252, 253—4
advantages of, 253
standing
to seek review in administrative tribunals, 262-3
standing cases since ACF v Commonwealth,
346-7
indirect interests cases, 347-9
public interest groups cases, 350-2
standing investigative commissions. See anti-
corruption commissions
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standing test
procedural fairness and, 401-2
standing to commence judicial review
proceedings, 339-40
Attorney-General and relator actions, 340-1
cases since ACF v Commonuwealth. See
standing cases since ACF v Commonwealth
involvement of other parties, 352-7
private individuals with interest greater than
general public, 342-3
special damage and special interest, 343—4
standing tests for prerogative writs, 3445
standing tests and statutory judicial review,
345-6
State Administrative Tribunal (WA), 252, 276
state executive power, 58-9
state executives
as executive entities, 43—4
state governors
powers of, 63—4
state and territory tribunals
constitutional issues for, 249-50
statutory authorities
as executive entities, 423
legal status of, 43
powers of, 70
statutory construction
centrality to judicial review, 287-8
statutory exclusion of rules of procedural
fairness, 404-9
existence of right or appeal or merits review
and, 405
express statement of, 404
nature of decision-making power and,
405
subject matter of decision and, 404-5
visa applications, 406-9
statutory interpretation
administrative law and, 18
judicial review and, 377-8
principle of legality, 65, 67
statutory judicial review
Administrative Decisions (Judicial Review)
Act 1977 (Cth) and. See statutory review
and Administrative Decisions (Judicial
Review) Act 1977 (Cth)
justiciability and, 338-9
remedies in, 515-16
statutory powers, 64-74
advantages and disadvantages of, 73—-4
complaints and investigative bodies, 70

536 Index

constitutional limits of, 71-3
delegated powers and judicial powers of
inferior courts, 71
exercise of discretion, 69
national security agencies, 70
of ministers and public servants, 68-9
of Queen’s representative, 67-8
primacy of statutory interpretation, 65-7
statutory authorities, cross-vested powers and
private entities, 70
statutory review and Administrative Decisions
(Judicial Review) Act 1977 (Cth), 298-301
conduct, 303-5
decisions, 301-3
failure to decide, 305-7
object of Act, 299
Street Preachers’ Case, 103, 123—4
sunsetting, 114
super tribunals, 252-3
superior courts, 284, 291
Supreme Courts, state
jurisdictions, 291-2

Tasmanian Integrity Commission, 165
taxation and expenditure
scrutiny of, 137-8
Telstra, 43
third parties
freedom of information legislation and,
194-6
threshold test, 396, 401
Toobey’s Case, 120-1, 334, 474-5
Trades Recognition Australia, 419, 495
tribunals, 42
alternative dispute resolution and, 261
appeals from tribunal to court, 266
Australian framework for. See Australian
administrative tribunal framework
broader community membership of, 256
‘chameleon’ powers, 248
complications relating to terminology, 246
consistency in decision-making, 251
constitutional issues for. See constitutional
issues for tribunals
decisions reviewable by courts, 247
distinction between courts and, 245
effect on decision-making of government
agencies, 251-2
exclusion of members for certain cases, 257
external to government agencies, 245
generalist. See generalist tribunals
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issues of design. See issues of tribunal design
Kerr Committee and, 244
legal representation and, 260
member remuneration, 258
no formal doctrine of precedent in, 251
number of members for hearing cases, 256-7
procedural fairness and, 259
procedure in, 245
proceedings open to public, 261
professionals as members of, 256
published reasons for decisions, 251
right to obtain reasons for decisions,
261-2
special. See specialist tribunals
status of decisions of, 250-2
super, 252-3
tenured appointments to, 258
‘two-tiered’, 265-6
types of members for hearing certain cases,
257
Twomey, Anne, 40, 63, 86-7

ultra vires. See jurisdictional error
uncertainty, 499-500
under Administrative Decisions (Judicial
Review) Act 1977 (Cth), 499-500
United Nations Oil-For-Food Programme
inquiry. See Cole Inquiry
unlawful action
consequences of. See consequences of
unlawful action
unofficial information disclosure

leaks, 183
public interest disclosure, 184-5
unreasonableness, 493-7
under Administrative Decisions (Judicial
Review) Act 1977 (Cth), 497
unreasonableness review, 122-3
US Tobacco Case, 354—5

Veterans’ Review Board, 236, 260, 267
Victorian Civil and Administrative Tribunal, 210,
231, 235, 275, 277, 279
Victorian Government Gazette, 107, 187
Victorian Ombudsman
report on sex offenders with contact with
children, 155
visa applications
ministerial power and, 68
statutory exclusion of rules of procedural
fairness and, 406-9

waiver, 431-2
Wednesbury unreasonableness, 493—4, 495
whistleblowers.
protection of, 184-5
statutory protection schemes for, 184-5
See also public interest disclosure
Whitlam Government
dismissal of, 62
‘loans affair’, 178-9
wicked problems, 19-20
Wikileaks, 182
WorkChoices Case, 101
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