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rule of law and, 535 Arbitration and Mediation
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Achmea, 79-80 arbitrators, 494
ADGM. See Abu Dhabi Global Market caseload, 493
(ADGM) dual legal system, effect of, 491
ADGMC. See Abu Dhabi Global enforcement of awards, 498, 499
Market Court (ADGMC) establishment of, 490, 491
‘adjudicative offer’, 55 international commercial
adjudicators, judicial ethics and, 307-8 arbitration, 495
advantages of ICommCs jurisdiction, 496
generally, 54, 72 mediation, 495
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competitive nature of, 61-4 premises, 499
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ATFC. See Astana International arbitration regulations, 491, 496
Financial Centre (AIFC) constitutional statute, 130, 146,
ATFCC. See Astana International 491, 496
Financial Centre Court court registry, 498-9
(AIFCC) court regulations, 130, 146, 491, 495,
Allsop, James, 40 521-2
Alvarez, Jose, 247 court rules, 146, 496, 497-8
American Bar Association, 406-7 establishment of, 256
Amos, Merris, 533 Management Council, 491
Antonopoulou, Georgia, 23-4 Astana International Financial Centre
applicable law. See also specific tribunal Court (AIFCC)
generally, 20, 21 generally, 4, 24, 117, 209, 375,
accommodation by ICommCs, 489-90, 500
369-70 applicable law
Brexit, effect of, 513 generally, 521-2
comparative analysis, 116, 156-7, English common law, 35, 139, 142,
287-8 155-6, 2234, 256, 287, 464-5
diversity of, 138, 229 hybridity in, 464-5
English common law as, 138 (See also Astana Council Resolution, 142
specific tribunal) attorneys in, 497
function of, 228-9 British judges in, 35
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Court of First Instance, 14, 256,
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development of law in, 496-7
domestic courts, conflicts with, 364
dual legal system, effect of, 491, 530
economic diversification and, 402
enforcement of judgments
generally, 498
bilateral regimes for, 154
in Kazakhstan, 498-9
outside of Kazakhstan, 499
regional regimes for, 154
establishment of, 14, 121-2, 219-20,
256, 273, 278, 490, 491
hybrid nature of, 464
judges, 121-2, 220, 256, 464-5, 494,
521-2
jurisdiction
generally, 14, 33, 256, 495, 521-2
additional parties or claims,
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both parties choosing forum,
capacity to accept cases, 130
defendant accepting plaintiff’s
choice of forum, capacity to
accept cases, 134
other foreign law, application
of, 146
language in, 220, 498
mediation, 494
precedent and, 496
premises, 499
pro bono services in, 50
procedural rules, 497-8
purpose of, 32, 121-2, 490, 492
reciprocity and, 156
rule of law and, 491-2, 530
services, 494
Small Claims Court, 496
special economic zones (SEZs) and,
210, 219-20, 256, 464, 516,
521-2

as stand-alone court, 160, 174, 285-7
success of, 493
technology in, 499
Australia
commercial courts in, 493
Federal Court, 153, 369
federalism in, 529-30
Supreme Court of New South Wales,
153, 369
Supreme Court of Victoria, 369
Australian Centre for International
Commercial Arbitration, 322

Bachmann, Clément, 20
Bacon, Francis, 366
Bailey, Julian, 23
Bangladesh, child labour in, 102
Bantekas, Ilias, 20-1
Banyan Tree Corporate Pte Ltd, 378-9
Barbados, CCJ and, 460
Beatson, Jack, 220
Belgium. See also Brussels International
Business Court (BIBC)
(proposed)
constitution, 272-3, 425
Council of State, 425
Judicial Code, 16, 163, 170, 259
Supreme Judicial Council (CSJ),
272-3, 282
Belize, CCJ and, 460, 461
Bell, Gary, 57-8
Belt and Road Initiative
generally, 24, 142
ADGMC and, 32
bilateral regimes for enforcement of
judgments and, 155
CICC and, 177, 181, 193, 195, 258-9,
266,402, 433, 434, 465, 471, 475,
485, 488, 523-4
as global economic policy, 473-4
Hong Kong International
Arbitration Centre (HKIAC)
and, 484
International Chamber of
Commerce (ICC) and, 484
Singapore International Arbitration
Centre (SIAC) and, 485
Benelux Court of Justice, 77

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781316519257
www.cambridge.org

Cambridge University Press

978-1-316-51925-7 — International Commercial Courts
Edited by Stavros Brekoulakis , Georgios Dimitropoulos

Index
More Information

INDEX 539

Benson, Cyrus, 319, 323
Berman, Paul Schiff, 309
Bianchi, Andrea, 68
BIBC. See Brussels International
Business Court (BIBC)
(proposed)
bilateral investment treaties (BITs),
79-80, 276, 474
Bingham, Tom (Lord), 492
Bishop, Doak, 317
Blair, William, 20, 36-7, 40, 54, 297-8,
335, 400, 413
Blockchain technology
electronic filing and, 346-7
enforcement of judgments and,
356-7
Boerner, Timon, 294
Bolanos, Enrique, 458
Bookman, Pamela K., 52, 62, 63, 478
Born, Gary, 319
Bosnia and Herzegovina, hybrid
criminal court in, 7, 107, 366-7
Boston Consulting Group, 437
Botchway, Francis, 236
Bretton Woods system, 203
Brexit
generally, 24-5, 501
attractiveness of UK as litigation
destination, effect on, 512, 514
Commercial Court of England and
Wales, impact on, 185-6,
212,279
common law, impact on, 87
European ICommCs, impact on, 280,
281-2
private international law, effect on
generally, 514
applicable law, 513
enforcement of judgments,
509-13, 514
harmonization of international
commercial law, 505-6
jurisdiction, 509-13
‘opt-in’, 505-6
post-Brexit situation, 508-9
pre-Brexit situation, 505-6
technology in ICommCs, impact on,
338-40

Withdrawal Agreement (WA),
506-7
Briggs, Michael (Lord), 205, 224, 504
Brighton Declaration (2012), 457
British Institute of International and
Comparative Law, 409
Brussels I Regulation
generally, 182-3
choice of court clauses and, 170-1,
338-9
Commercial Court of England and
Wales and, 128-9, 182-4,
185-6, 198
enforcement of judgments and,
152
‘forum shopping’ and, 502
NCC and, 427
technology and, 342-4
transfer jurisdiction and, 171
UK and, 506
Brussels Ia Regulation, 506, 507, 510,
511-12, 513
Brussels Convention (1968), 505, 511
Brussels International Business Court
(BIBC) (proposed)
generally, 5, 16, 124-5
applicable law
English common law, 143
UNCITRAL Arbitration Rules,
259, 301
UNCITRAL Model Law, 439,
441-2
Brexit, impact of, 280, 281-2
choice-of-court clauses, 170
conflict with domestic courts, 272-3
criticism of, 534
economic diversification and, 402-3
failure to create, 158, 278
Hague Choice of Court Convention
and, 149
international commercial
arbitration, procedural
similarities with ICommCs,
439, 441-2
jurisdiction
generally, 260
both parties choosing forum,
capacity to accept cases, 132
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Brussels International (cont.)
defendant accepting plaintiff’s
choice of forum, capacity to
accept cases, 133
party agreement on nature of
case, 425
subject matter jurisdiction, 163,
166-7
language in, 442
party autonomy and, 426
procedure
generally, 422
flexibility of, 441-2
international commercial
arbitration, procedural
similarities with ICommCs,
439, 441-2
internationality requirement,
425-6, 428
rationale for establishment, 281-2
as stand-alone court, 161, 259
Burnett, Ian (Lord), 205
business imperative
generally, 392
agility and, 397
creativity and, 396-400
interactions between imperatives,
414-16
market acceptance and, 398-400
market perception and, 398
party mobility and, 415
political imperative and, 402, 414-15
tensions between imperatives,
414-16
business-to-business (B2B)
contracts, 343
Butcher, Christopher (Justice),
197

CAC]J. See Central American Court of
Justice (CACJ)

Calo, Zachary R,, 22-3

Cambodia, hybrid criminal court in, 7,
102, 107, 108, 366-7

Campbell-Holt, Christopher, 24,
491, 497

Canada

INDEX

CETA (See Comprehensive
Economic and Trade
Agreement between the EU and
Canada (CETA))

commercial courts in, 493

Caribbean Court of Justice (CCJ)

CJEU compared, 460

hybridity in, 459-62

indirect effect and, 460, 461

institutional hybridity in, 460-1

jurisdiction, 448-9

professional hybridity in, 460-1

CARICOM, 459-62

Carothers, Thomas, 524

Cartago Court. See Central American
Court of Justice (CACJ)

Casablanca

commercial courts in, 37, 38

Finance City (CFC), 38

International Mediation and
Arbitration Centre
(CIMAC), 38

case management

comparative analysis, 291

electronic case management,
346, 347

technology and, 346, 347

Caserta, Salvatore, 24

CC]J. See Caribbean Court of
Justice (CCJ)

Central American Court of Justice
(CAC))

CJEU compared, 457-8, 459

historical background, 450-1

hybridity in, 449-50, 457-9

institutional hybridity in, 458

jurisdiction, 448-9

jurisprudential hybridity in, 458-9

professional hybridity in, 458

Central American Integration System
(SICA), 457, 458

Centre of Excellence for International
Courts, 449

CETA. See Comprehensive Economic
and Trade Agreement between
the EU and Canada (CETA)

Chaisse, Julien, 24
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characteristic features of ICommCs,
210-11
China
Belt and Road Initiative (See Belt and
Road Initiative)
Civil Procedure Law (CPL), 156, 193,
194, 433-4, 477, 483, 486-7
Communist Party of China, 16-17,
258-9, 469-70, 471
constitution, 468-70
domestic courts, role of, 472-3
economic evolution of, 471-2
ex parte communication in, 311
foreign direct investment (FDI)
in, 471
Foreign Investment Law, 219
Free Trade Zones (FTZs), 471-2
Hague Choice of Court Convention
and, 149, 199
Higher People’s Courts, 173, 193,
219
hybrid nature of legal system, 468-70
Law of the People’s Republic of
China on the Laws Applicable
to Foreign-Related Civil
Relations, 146
Maritime Silk Road, 16-17, 473
Ministry of Commerce
(MOFCOM), 472
National People’s Congress Standing
Committee (NPCSC), 473
‘One Window, One Form’
Policy, 472
Provisions of the Supreme People’s
Court on Several Issues
regarding the Establishment of
the International Commercial
Court, 433, 475, 476
Silk Road Economic Belt, 122
Special Administrative Regions
(SARs), 468-9
State Administration for Industry
and Commerce (SAIC), 472
State Council, 16-17, 258-9
Supreme People’s Court (SPC)
generally, 131, 193-4
Belt and Road Initiative and,
16-17
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CICC as division of, 181, 197,
258-9, 476-7, 523-4
experts, 273
transfer of cases to CICC, 173, 199
UAE, bilateral treaty with, 443
videoconferencing in, 348
virtual site inspections in, 350

China International Commercial Court

(CICC)
generally, 4, 21, 24, 117, 158, 470, 488
applicable law, 142
Belt and Road Initiative and, 177,
181, 193, 195, 258-9, 266, 402,
433,434,465,471,475, 485, 488,
523-4
Commercial Court of England and
Wales compared, 183-4, 195
coordination of courts, 477-8
DIFCC compared, 483
dispute resolution clauses, 482
as division of existing court, 160, 174,
181, 516-17, 523-4
economic diversification and, 402
enforcement of judgments
bilateral regimes for, 155
finality of judgments, 486-7
outstanding questions
regarding, 487
reciprocity, 487
establishment of, 16-17, 180-1,
218-19, 278, 475
Frankfurt Court compared, 438
Hague Choice of Court Convention
and, 434-5, 487
Hague Judgments Convention
and, 487
hybrid nature of, 218-19, 465
internationalization and, 196-7
international nature of, 30
judges
generally, 123, 219, 478-80
diversity of, 41
hybridity and, 465
International Commercial Law
Expert Committee, 196-7, 219,
260, 273, 465, 479-80, 485, 488,
523-4
judicial interpretation, 193, 194, 195
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China International (cont.)
jurisdiction
generally, 219, 260
additional parties or claims,
capacity to accept, 137
both parties choosing forum,
capacity to accept cases, 130-1
consensual jurisdiction, 194-5,
481-2
defendant accepting plaintiff’s
choice of forum, capacity to
accept cases, 134
international commercial cases,
193-4, 481
jurisdiction agreements, 197
monetary amount of claims, 195,
482-3
other foreign law, application of,
146-7
outstanding questions regarding,
481-7
subject matter jurisdiction, 166-7
transfer jurisdiction, 173, 195,
199
voluntary jurisdiction, 430,
433-5
language in, 219, 465, 485-6
as modern ICommC, 196-7
NCC compared, 438
Notice of the Supreme People’s
Court on Inclusion of the First
Group of International
Commercial Arbitration and
Mediation Institutions in the
‘One-stop’ Diversified
International Commercial
Dispute Resolution
Mechanism, 476
party autonomy and, 195, 434
procedure
generally, 422
‘actual connection’ requirement,
430, 433-5
evidence, 486
purpose of, 122-3, 177, 199, 219,
475-6
QICDRC compared, 479
reciprocity and, 156

Rules of Procedure, 137, 476, 477,
481-2, 488
SICC compared, 195, 435, 465,
479, 483
SPC and
CICC as division of, 181, 197,
258-9, 476-7, 523-4
transfer of cases to CICC, 173, 199
as stand-alone court, 252, 258-9, 465
Working Rules of the International
Commercial Expert Committee
of the Supreme People’s Court
(for Trial Implementation), 476
choice-of-court clauses
generally, 21, 174, 175 (See also
specific tribunal)
Brussels I Regulation and, 170-1,
338-9
Hague Choice of Court Convention
and, 149, 170-1, 340
ICommCs and, 167-71
technology and, 342-4
Chon, Stephen, 269
CICAP. See Paris Chambers
CICC. See China International
Commercial Court (CICC)
Cicero, 201, 227
CISG. See Convention on Contracts for
the International Sale of Goods
(CISG) (1980)
civil law systems
comparative analysis, 287
ex parte communication in, 310, 311
judicial ethics in, 308
CJEU. See Court of Justice of the
European Union (CJEU)
Clancy, Michael, 234-5
‘click-wrapping’, 343
coexistence of ICommCs with other
tribunals, 5
Coke, Edward, 365, 366
comity, 411
Commercial Court of England and
Wales
generally, 3-4, 21, 116, 159, 209, 493
advantages of, 503-4
applicable law, 138-40, 155-6, 184-5
Brexit, impact of, 185-6, 212, 279
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Brussels I Regulation and, 128-9,
182-4, 185-6, 198

caseload, 179

CICC compared, 183-4, 195

Civil Procedure Rules, 128-9, 182,
184-5

Commercial Court Guide, 139

commercial nature of, 32-3

dedicated premises, 35-6

DIFCC compared, 211

disadvantages of, 504

enforcement of judgments, bilateral
regimes for, 153

English Commercial Court, 117

establishment of, 178, 211, 388

forum non conveniens, 184-5

Hague Choice of Court Convention
and, 149, 185-6

historical background, 389-90

‘home advantage’ in, 207

influence of, 34, 176, 179, 257, 271

innovation in, 503-4

international commercial
arbitration, relation to, 118

internationalization and, 195-6

international nature of, 30

jurisdiction

regulation, 198

restructuring of, 178

SICC compared, 183-4, 211

Spillada principles and, 184-5

success of, 195-6

Technology and Construction Court

(TCC), 117-18

technology in
Brexit, impact of, 338-40
electronic case management, 346
videoconferencing, 348-9

as traditional ICommC, 195-6

underutilization of, 389-90

Commercial nature of ICommCs, 32-3
Commission on International Trade

Law (UNCITRAL)

adoption of model laws, 474

Arbitration Rules, 16, 259, 389, 495

comity and, 411

harmonization of international
commercial law and, 208

jurisprudential imperative and,
405-6

Model Law on International
Commercial Arbitration, 121,
124-5, 143, 163, 275, 301, 413,
439, 441-2

additional parties or claims,
capacity to accept, 135-6

common law. See English common law
Common Market Group (CMG), 462
communicative skills

both parties choosing forum,
capacity to accept cases, 128-9
commercial claims, 182
defendant accepting plaintiff’s
choice of forum, capacity to
accept cases, 133
international jurisdiction, 182-6
other foreign law, application of,
143-4
subject matter jurisdiction, 164,
166-7
transfer jurisdiction, 186
London Court of International
Arbitration (LCIA) and, 118
other tribunals as challenge to, 339,
465-6
party autonomy and, 138-9, 389
popularity of, 279-80, 281
purpose of, 177, 199-200, 211

generally, 90-1

channel, 91-2

elements of communication, 97

of ICommCs, 92, 93

of international criminal
tribunals, 92

message, 91-2

receiver, 91-2

signification contrasted, 92

comparative analysis. See also specific

tribunal
applicable law, 116, 156-7, 287-8
case management, 291
civil law versus common law, 287
court fees, 290
discovery, 292
division of existing court versus
stand-alone court, 285-7
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comparative analysis (cont.)
enforcement of judgments, 116,
156-7, 287
judges, 287
jurisdiction, 115-16, 156-7, 176-7,
199-200
language, 290
online access, 293-4
organizational features, 289
procedure, 288, 290-3
tables, 286, 289
technology, 342
witnesses, 291-2
Comprehensive Economic and Trade
Agreement between the EU and
Canada (CETA)
generally, 75
access to justice and, 84
adoption of, 80-2
appellate tribunal, 81-2, 83-4
independence requirement
and, 83-4
Joint Committee, 83-4
party autonomy and, 82-3
referral to CJEU, 82
tribunal, 81-2, 83-4
confidentiality, international
commercial arbitration lacking,
226, 405
Context of ICommCs, 20
Convention on Contracts for the
International Sale of Goods
(CISG) (1980)
generally, 474
harmonization of international
commercial law and, 208
public purpose and, 110
purpose of, 474
Convention on the Recognition and
Enforcement of Foreign
Arbitral Awards (New York
Convention) (1958)
generally, 18, 413, 487
adoption of, 389
advantages of international
commercial arbitration, 483-4
comity and, 411
DIFCC and, 276, 379, 380, 443, 444

INDEX

digital delivery of judgment and,
355-6
enforcement of awards, 45-6, 148,
267, 340, 390-1
Hague Choice of Court Convention
compared, 149
jurisprudential imperative and,
405-6
Convention on the Recognition and
Enforcement of Foreign
Judgments in Civil or
Commercial Matters (Hague
Judgments Convention) (2019)
generally, 46, 341-2
comity and, 411
comparative analysis, 150-1
ICommCs and, 340-1
jurisprudential imperative and, 406
Cooke, Jeremy, 240
Council of Europe, 454, 526
counsel ethics. See also specific tribunal
generally, 22-3, 315, 316, 334
in ICommCs
current regulatory models, 324-30
diversity of approaches, 330
future challenges, 330-4
harmonization of, 331-2
hybrid nature of ICommCs and,
325-6
international commercial
arbitration compared, 324-5
lack of attention to, 315-16
modesty in, 332-3
need for more regulations, 330-1
in international commercial
arbitration
generally, 315, 316-17
conflicting standards, 318
domestic regulation, 317
double deontology problem, 318
ICommCs compared, 324-5
inequality and, 318-23
unfairness and, 318-23
universal code of conduct,
proposals for, 320-3
court fees, 290
Court of Justice of the European Union
(CJEU)
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generally, 75

CAC]J compared, 457-8, 459

CETA, compatibility of ISDS
provisions with EU law,
80-4

establishment of, 73

ICommCs applying law of, 87-8

ISDS arbitral tribunal not deemed
court or tribunal for purposes of
TFEU, 79-80

jurisdiction, 73

Lugano Convention II and, 509-10

public purpose and, 103

references by ICommCs, 85-7

referrals to, 74, 78-9, 87-8

subsidiarity and, 456

technology and, 343

UK and, 504, 513

uniform interpretation of law and, 74

validity of EU law, referrals
regarding, 86, 87-8

COVID-19 pandemic

enforcement of foreign judgments,
effect on, 46-7

harmonization of international
commercial law and, 201

NCC and, 296

SICC and, 214

Cyprus, common law in, 87

Dahdal, Andrew, 236

Daman Real Estate Capital Partners
Company LLV, 382

Damaska, Mirjan, 308

definition of ICommC, 89-90, 278,
368-9

Demeter, Dalma, 55

Deng Xiaoping, 471

Denmark, private international law
and, 505, 506

Dezalay, Yves, 62

Dickinson, Laura, 367

DIFCC. See Dubai International
Financial Centre Court
(DIECC)

digital delivery of judgment, 355-6

Dimitropoulos, Georgios, 22, 196,
463, 465

545

disadvantages of ICommCs
generally, 54, 72
backlash, potential of, 70-1
common public interest, neglect
of, 71-2
as latest product, 64
legitimacy, lack of, 64-5
new social orders created by, 66-8,
69-70
representativeness, lack of, 71
undemocratic nature of, 71
discovery, comparative analysis, 292
dispute resolution. See also specific
tribunal
generally, 20
essential elements of, 297-8
historical background, 448
international commercial arbitration
(See International commercial
arbitration)
rule of law and, 526
disruptive effect of ICommCs, 52-3
divisions of existing courts, 285-7,
465-6, 516-17. See also specific
tribunal
Dohmann, Barbara, 494, 497
Doing Business Indicators, 9
Doing Business Report, 344
domestic courts. See also specific
tribunal
generally, 23
conflicts with ICommCs
DIFCC (See Dubai International
Financial Centre Court
(DIFCQ))
examples, 370-1
future trends, 385
harmonization of law, possibility
of, 386-7
co-option by ICommCs, 528
elements of in ICommCs, 269-70
harmonization of international
commercial law, unsuitability
for, 226-7
ICommCs compared
generally, 391-2, 416
hybridity, 417
innovation, 416
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domestic courts (cont.) Court of Appeal (CA), 11, 215, 232,

international commercial
arbitration versus, 417

normative role of ICommCs,
416-17

international commercial arbitration

versus, 268

interoperability with ICommCs,
270-4

judges of ICommCs, domestic court
judges compared, 300-1

judicial ethics in, 306-7

reforms in, 271-2

rule of law, ICommC relations with
host states and, 527-32, 535

TFEU, under, 74

Dominica, CCJ and, 460
Dubai International Arbitration

Centre (DIAC), 276, 378, 382,
384, 443

Dubai International Financial Centre

Court (DIFCC)
generally, 4, 21-2, 117, 492-3
access to justice in, 535
ADGMC compared, 218
advantages of litigating in, 374-5
applicable law
generally, 229, 237-8, 247-8, 255,
373, 520
advantages of litigating in, 374-5
case law regarding, 239-42
English common law, 34, 139,
140-1, 155-6, 224, 235, 236-7,
287, 464-5
flexibility of, 239-40
hybridity in, 464-5
legislation pertaining to, 238-9
non-DIFC law, 241-2
parties agreeing on, 374-5
symbolic capital and, 230
UAE law, 238, 241-2
caseload, 237
CICC compared, 483
Code of Conduct, 328
Commercial Court of England and
Wales compared, 211
counsel ethics in, 316, 325, 328,
330, 334

241-2, 255, 372-3, 379,
381-2, 520
Court of First Instance (CFI), 11,
129, 215, 232, 255, 372-3,
381-2, 428-9, 520
Court Rules, 136
domestic courts, conflicts with
generally, 363-4, 371, 375
Daman Real Estate Capital
Partners Company LLV v. Oger
Dubai LLC (2017), 382-4
enforcement of judgments, 429
future trends, 385
harmonization of law, possibility
of, 386-7
Investment Group Private Ltd
v. Standard Chartered Bank
(2015), 381-2
Joint Judicial Committee and, 377,
382-4, 385
Meydan Group LLC v. Banyan
Tree Corporate Pte Ltd (2014),
378-80
Protocol of Enforcement and, 376
Ramadan Mousa Mishmish
v. Sweet Homes Real Estate LLC
(2017), 384-5
resolution of, 376-8
‘turf wars’, 375, 385
dual legal system, effect of, 530
economic diversification and, 402
enforcement of judgments
generally, 216
bilateral regimes for, 153, 154
comparative analysis, 287
domestic courts, conflicts
with, 429
foreign judgments, 46, 48
Protocol of Enforcement, 216, 233
regional regimes for, 154
establishment of, 11, 119-20, 232,
254-5,273,278,372-3, 428, 519
Frankfurt Court compared, 438
funding of, 97
as hybrid court, 224, 373
hybrid nature of, 447-8, 463-4
international commercial arbitration
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generally, 236 Protocol of Enforcement, 216,
enforcement of awards, 276 233,376
procedural similarities with purpose of, 38, 119-20, 215, 428
ICommCs, 439, 442-4 QICDRC compared, 217-18, 234,
international nature of, 30 245, 464
Joint Judicial Committee, 377, Register of Practitioners, 328
382-4, 385 rule of law and, 528, 530
judges as self-contained system, 373-4
generally, 119-20, 145, 215, SICC compared, 215
255, 373 Small Claims Tribunal (SCT), 11, 255
British judges, 35 special economic zones (SEZs) and,
diversity of, 41 210, 214, 215, 252, 254-5,
hybridity and, 464-5 463-4, 516, 519
jurisdiction as stand-alone court, 160, 174, 285-7
generally, 31-2, 11, 33, 215-16, Tech Lab, 347
255, 520 technology in
additional parties or claims, digital delivery of judgment,
capacity to accept, 136 355-6

based on other grounds, 174
both parties choosing forum,
capacity to accept cases, 129
‘conduit jurisdiction’, 380, 385
conflicts of, 274
defendant accepting plaintiff’s
choice of forum, capacity to
accept cases, 133
opt-in jurisdiction, 428-9
other foreign law, application of,
144-5
subject matter jurisdiction,
164-5
language in, 215, 255, 373, 374
Memoranda of Guidance, 443
NCC compared, 438
New York Convention and, 276, 379,
380, 443, 444
as ‘off-shore’ jurisdiction, 232-3, 374
Practice Direction No. 2, 443
pro bono services in, 50
procedure
generally, 216, 422
advantages of litigating in, 374
international commercial
arbitration, procedural
similarities with ICommCs,
439, 442-4
internationality requirement,
428-30

electronic case management, 347
electronic filing, 344, 347
user-friendly aspirations of, 95
Dubai International Financial Centre
(DIEC)
generally, 11, 31, 228, 254-5
Arbitration Law, 379, 384
Authority, 239
Court Law, 140-1, 214
Dispute Resolution Authority, 232,
254-5, 463-4
establishment of, 214, 232, 372, 519
Real Property Law, 240-1
regulations, 239
Regulatory Authority, 239
Dunoft, Jeffrey L., 305
Durovic, Mateja, 21

Earl of Oxford’s Case (1615), 364-6, 387

Easton, David, 58

ECHR. See European Convention on
Human Rights (ECHR) (1959)

EC]J. See European Court of
Justice (ECJ)

Eco Swiss, 78-9

ECtHR. See European Court of Human
Rights (ECtHR)

Eder, Bernard, 410

Egypt, bilateral treaty with UAE, 443

electronic deliberations, 354-5
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electronic filing, 344-7
Ellesmere, Lord (Lord Chancellor),
365
emergency of ICommCs, 3-4
Energy Charter Treaty, 474
enforcement of judgments. See also
specific tribunal
generally, 20, 21, 147-8
Belt and Road Initiative, bilateral
regimes for enforcement of
judgments and, 155
bilateral regimes, 152
Blockchain technology and, 356-7
Brexit, effect of, 509-13, 514
Brussels I Regulation and, 152
comparative analysis, 116,
156-7, 287
conflicts regarding, 370
as feature of ICommCs, 370
foreign judgments, 45-8
Hague Judgments Convention (See
Convention on the Recognition
and Enforcement of Foreign
Judgments in Civil or
Commercial Matters (Hague
Judgments Convention) (2019))
ICommCs’ own judgments, 48
by international commercial
arbitration, 148
in international criminal
tribunals, 370
local enforcement, 148
New York Convention (See
Convention on the Recognition
and Enforcement of Foreign
Arbitral Awards (New York
Convention) (1958))
other bases of enforcement, 155-6
reciprocity and, 156
regional regimes, 152
technology and, 341-2, 356-7, 359
England. See also United Kingdom
common law (See English
common law)
Court of Chancery, 364, 366
Court of Common Pleas, 364, 366
Earl of Oxford’s Case (1615),
364-6, 387

INDEX

Exchequer, 364
jurisdictional conflicts in, 364-6
King’s Bench, 364
Lord Chancellor, 364
English Commercial Court. See
Commercial Court of England
and Wales
English common law. See also specific
tribunal
generally, 264
as applicable law, 138 (See also
specific tribunal)
Brexit, impact of, 87
civil law versus, 287
ex parte communication in common
law systems, 311
flexibility of, 205
good faith in, 105
harmonization of international
commercial law and,
211-12, 224
historical development of, 234-5
impartiality of, 205
influence on ICommCs, 34-5
judicial ethics in common law
systems, 308-9
multinational corporations and,
205-6
pragmatic nature of, 204-5
widespread nature of, 204
Erie, Matthew S., 477
ethics
counsel ethics (See counsel ethics)
judicial ethics (See judicial ethics)
European Banking Authority, 163-4
European Coal and Steel Community
(ECSC) Treaty (1952), 73
European Convention on Human
Rights (ECHR) (1959)
hybridity and, 455
legal analytics and, 352-3
subsidiarity and, 456-7
European Court of Human Rights
(ECtHR)
hybridity in, 455
legal analytics and, 352-3
margin of appreciation, 448, 456-7
rule of law and, 533
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subsidiarity and, 456-7
European Court of Justice (ECJ)
hybridity in, 455
public purpose and, 103
European Economic Community,
73, 454
European Free Trade Area (EFTA), 509
European Judicial Union, 279
European Stability Mechanism
(ESM), 103
European Union
Brussels I Regulation (See Brussels
I Regulation)
Brussels Ia Regulation, 506, 507, 510,
511-12, 513
CETA, compatibility of ISDS
provisions with EU law, 80-4
Charter of Fundamental Rights, 76,
83, 84-5, 103
CJEU (See Court of Justice of the
European Union (CJEU))
competition law, 78-9
Directives, 456
Enforcement Order Regulation, 507
European Insolvency Regulation
(EIR), 512
on ‘forum shopping’, 502-3
Insolvency Regulation, 506
Justice Scoreboard Monitor, 284
preliminary references, 448, 455
regulations, 456
Rome I Regulation, 503, 506,
507, 513
Rome II Regulation, 506, 507, 513
subsidiarity, 456-7
TFEU (See Treaty on the
Functioning of the European
Union (TFEU) (1958))
unitary court system in, 73-4
US compared, 73-4
validity of EU law, referrals to CJEU
regarding, 86, 87-8
Euskadi Ta Askatasuna (ETA), 92-3
evidence
in CICC, 486
discovery, comparative analysis, 292
in SICC, 269
ex parte communication

549

judges of ICommCs, 302,
313-14
judicial ethics and
generally, 310
in civil law systems, 310, 311
in common law systems, 310-11
in mediation, 311-12

federalism, 529-30
Feldman, Mark, 477-8
Fine, ].D,, 312
Fiss, Owen M., 312
Fitzmaurice, Gerald, 53
foreign direct investment (FDI)
in China, 471
funding of ICommCs and, 97
ICommCs and, 253
political imperative and, 402
forum non conveniens, 184-5
‘forum shopping’
generally, 501-2
Brussels I Regulation and, 502
party autonomy and, 501-2
France. See also Paris Chambers
civil law system, status of, 283-5
commercial courts in, 29
Cour de Cassation, 85, 394
High Legal Committee of the
Financial Market in Paris,
280-1
legal analytics in, 353
Paris Bar, 281
Paris Commercial Court, 15
Paris Court of Appeal, 15
UAE, bilateral treaty with, 443
Frankfurt District Court
generally, 522, 523, 5, 158
appeals from, 85
applicable law
comparative analysis, 287-8
English common law, 143, 223-4
attractiveness of, 298
Brexit, impact of, 280
Chamber for Commercial
Disputes, 172
Chamber for International
Commercial Disputes, 85, 172,
294, 297
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Frankfurt District Court (cont.)
Charter of Fundamental Rights,
subject to, 84-5
CICC compared, 438
Commercial Court of England and
Wales, as challenge to, 339,
465-6
court fees, 290
DIFCC compared, 438
as division of existing court, 285,
435-6, 465-6, 517
economic diversification and, 402-3
establishment of, 14-15, 124,
222-3,278
EU law, application of, 84
as international chamber within
domestic court, 252, 261
judges, 223
jurisdiction
both parties choosing forum,
capacity to accept cases, 132
defendant accepting plaintiff’s
choice of forum, capacity to
accept cases, 134-5
subject matter jurisdiction, 162
transfer jurisdiction, 172
voluntary jurisdiction, 430-1,
435-9
language in, 223, 261, 290, 436-9,
465-6
legislative changes, 288
online access, 293
Paris Chambers compared, 281
procedure
generally, 223, 422
case management, 291
comparative analysis, 288, 290-3
discovery, 292
protection of weaker parties,
430-1, 435-9
witnesses, 291-2
purpose of, 124, 222-3
rationale for establishment, 281
record of, 294, 297
SICC compared, 438
technology in, 348
videoconferencing in, 348
Free Trade Zones (FTZs), 471-2

free zone international commercial
arbitration, 275
Fuller, Lon, 307
functional internationalism, 22, 253-4,
264-6
function of ICommCs, 20
funding
generally, 91
foreign direct investment (FDI)
and, 97
of ICommCs, 96-8, 100-1
of international criminal tribunals,
98, 100, 101
legitimacy, importance of, 98, 101
‘value for money’, 101

Gadamer, Hans-Georg, 68
Gaillard, Emmanuel, 394, 395
Garth, Bryant, 62
Geisinger, Elliott, 320-1
General Agreement on Tariffs and
Trade (GATT), 62
Germany. See also Frankfurt District
Court
Chambers for International
Commercial Disputes
(proposed), 436-7, 438
civil law system, status of, 283-5
Code of Civil Procedure, 223, 293
commercial courts in, 29
Courts Constitution, 223
ex parte communication in, 310, 311
Federal Constitutional Court
(Bundesverfassungsgericht),
455
Frankfurt Court of Appeal, 85
Stuttgart Commercial Court, 164
Giorgetti, Chiara, 305
global administrative law, 2
global governance, 20
globalization
harmonization of international
commercial law and, 203
ICommCs and, 252-3, 266-7
Goldstone, Richard J., 303-4
good faith, 105
Grice, Paul, 93-4
Gross, Peter, 410
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groupthink, 60-1

Grout, Christopher, 20

Gulf Cooperation Council (GCC)
Judgments Convention (1996),
154, 216, 443

Guyana, CCJ and, 460

Guzman, Andrew, 299

Hague Choice of Court Convention
(2005). See also specific tribunal
choice-of-court clauses and, 149,
170-1, 340
comity and, 411
digital delivery of judgment and, 355
enforcement of judgments and, 46
jurisdiction and, 128-9
jurisprudential imperative and, 406
New York Convention
compared, 149
technology and, 343-4
transfer jurisdiction and, 171-2, 173
Hague Judgments Convention. See
Convention on the Recognition
and Enforcement of Foreign
Judgments in Civil or
Commercial Matters (Hague
Judgments Convention) (2019)
Hamblen, Nicholas (Lord), 205
Hamburg Rules on Carriage of Goods
by Sea (1978), 208
harmonization of international
commercial law
generally, 21, 202
Brexit, effect of, 505-6
confidentiality and, 225
contractual method, 208-9
COVID-19 pandemic and, 201
DIFCC, possibility for, 386-7
domestic courts, unsuitability of,
226-7
efficiency and, 207, 225
English common law and,
211-12, 224
explanatory method, 208
globalization and, 203
as goal itself, 207-8
historical background, 203
‘home advantage’, reducing, 207

ICommCs and, 202, 224-7
inadequacy of traditional dispute
resolution mechanisms,
201-2
international commercial
arbitration, unsuitability of,
224-6
joinder of parties and, 225
legislative method, 208, 226
lower costs and, 206-7
need for, 201, 206
publication of opinions and, 225
Hensler, Deborah, 63
Hess, Burkhard, 294
Higginbotham, Patrick E., 528-9
Hong Kong
commercial courts in, 492-3
as common law jurisdiction, 204
Court of Final Appeal (CFA),
3-4,473
Court of First Instance, 29
domestic courts, role of, 472-3
Hong Kong Basic Law, 472-3
ranking of legal system, 284
Special Administrative Region
(SAR), 468-9
Hong Kong International Arbitration
Centre (HKIAC), 484
Hope, David (Lord), 218
Human Development Index (HDI), 101
human rights, rule of law and,
525-6, 533
Hwang, Michael, 55, 61-2, 71, 232,
239-40, 241, 271, 396
hybrid criminal courts, 7
hybridity. See also specific tribunal
in divisions of existing courts,
465-6
domestic versus international, 268-9
formal versus informal, 268-9, 270
of ICommCs
generally, 19, 24, 253, 254, 466-7
counsel ethics and, 325-6
domestic courts, elements of,
269-70
domestic courts compared, 417
international commercial
arbitration, elements of, 269
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hybridity (cont.)
precluding merger with

international commercial
arbitration, 392-3, 419-20

institutional hybridity, 449, 454

in international courts and tribunals,
448, 449-50

judges and, 451-4

legal hybridity, 449, 454

margin of appreciation, 448, 456-7

preliminary references, 448, 455

professional hybridity, 449, 451-4

public versus private, 268-9

special economic zones (SEZs),
ICommCs associated and,
463-5

in stand-alone courts, 465

subsidiarity, 456-7

ICC. See International Chamber of
Commerce (ICC); International
Criminal Court (ICC)

Iceland, Lugano Convention II and, 509

IC]J. See International Court of
Justice (ICJ)

ICTR. See International Criminal
Tribunal for Rwanda (ICTR)

ICTY. See International Criminal
Tribunal for the former
Yugoslavia (ICTY)

India

commercial courts in, 493
federalism in, 529-30
UAE, bilateral treaty with, 443

institutional hybridity, 449, 454

institutional legitimacy, 303, 367-8

Inter-American Commission on
Human Rights, 533

Inter-American Court of Human
Rights, 533

International Bar Association

Guidelines on Party Representation
in International Arbitration,
320, 321-2, 323, 331

Rules on the Taking of Evidence in
International Arbitration,
288, 292

INDEX

International Centre for Settlement of
Investment Disputes (ICSID)
economic diversification and, 402-3
QICDRC and, 111
International Chamber at the Paris
Court of Appeal (CICAP). See
Paris Chambers
International Chamber of Commerce
(ICC), 39, 110, 208, 389-90, 484
International commercial arbitration.
See also specific tribunal
generally, 2-3, 23
‘abject retreat’, 60-1
access to justice, lack of, 71, 405
backlash against, 53-4, 276
business imperative, 396-400 (See
also business imperative)
comity and, 411
complexity of, 392, 415
confidentiality, lack of, 226, 405
counsel ethics in
generally, 315, 316-17
conflicting standards, 318
domestic regulation, 317
double deontology problem, 318
ICommCs compared, 324-5
inequality and, 318-23
unfairness and, 318-23
universal code of conduct,
proposals for, 320-3
domestic courts versus, 268
elements of in ICommCs, 269
enforcement of judgments by, 148
free zone international commercial
arbitration, 275
harmonization of international
commercial law, unsuitability
for, 224-6
ICommCs compared
generally, 388, 420
advantages of ICommCs, 418
advantages of international
commercial arbitration, 390-1,
483-4
business imperative, 396-400 (See
also business imperative)
competition with, 297
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competitive nature of
ICommCs, 61-4
counsel ethics, 324-5
domestic courts versus, 417
dynamic nature of
relationship, 417
flexibility, 418
hybridity precluding merger of
forms, 392-3, 419-20
interoperability with, 274-6
interweaving of dispute resolution
functions, 418-19
judges of ICommCs, arbitrators
compared, 300-1
jurisprudential imperative,
404-14 (See also jurisprudential
imperative)
legitimacy, 56-7, 64-5
need for multiple forms of dispute
resolution, 418
nuanced differences, 389
political imperative, 4004 (See
also political imperative)
political system, 58-9
power, 55-6
procedural similarities, 422, 439
public interest, 57-9
relation between, 38-41, 265-6
state interests, 59-61
technology, 337-8
transparency, 529
informality of, 18-19, 267-8
ISDS (See Investor-State Dispute
Settlement (ISDS))
jurisprudential imperative, 392,
404-14 (See also jurisprudential
imperative)
lack of access to, 71
mediation and, 399
New York Convention (See
Convention on the Recognition
and Enforcement of Foreign
Arbitral Awards (New York
Convention) (1958))
party autonomy and
generally, 389
ICommCs compared, 269
individual autonomy, 393-4

judicialization, 415
particular autonomy, 393-4
private autonomy, 393
structural autonomy, 394-6
systematic autonomy, 394-6
patriarchal nature of, 68
political imperative, 400-4 (See also
political imperative)
precedent, lack of, 224-5, 226
procedural similarities with
ICommCs, 422, 439
published opinions, lack of, 224
role of arbitrators, 299
state justice compared, 18, 267
‘stigma of illegitimacy’ and, 303
transparency, lack of, 528-9
UNCITRAL Arbitration Rules,
259, 389
international commercial courts
(ICommCs). See specific court or
topic
international commercial law, 202-3
International Consortium for Court
Excellence, 9-10
International Court of Justice (ICJ)
generally, 202
Article 38 ICJ Statute, 7
as continuation of PCIJ, 454
hybridity in, 454
as prime example of international
court, 7
public purpose and, 102-3
shortcomings of, 1
United States and, 102-3
international courts and tribunals. See
also specific court or tribunal
defined, 447
domestic law in, 448-9
evolution of, 1-2, 5-8
hybridity in, 448, 449-50
ICommCs distinguished, 264,
463, 467
judicial ethics in, 307
modern courts and tribunals, 2,
7-8
traditional model of, 1-2
International Criminal Court (ICC),
98, 102, 202
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International Criminal Tribunal for
Rwanda (ICTR), 98, 102, 108

International Criminal Tribunal for the
former Yugoslavia (ICTY), 98,
101, 102, 107, 108

international criminal tribunals. See
also specific tribunal

generally, 20-1

capacity of, 368

communicative skills of, 92

defined, 90

enforcement of judgments in, 370

funding of, 98, 100, 101

healing, contributing to, 109

historical records of conflict,
compiling, 108

impartiality in, 367

institutional legitimacy, 367-8

jurisdiction, 370

lessons for ICommCs, 90, 111-12

local justice institutions,
fortifying, 109

procedural legitimacy, 367

public purpose and, 104-5, 106-7

rise of, 366-7

transitional justice, 109-10

trust and, 368

user-friendly aspirations of, 94, 95-6

victims, giving voice to, 108-9

international financial centres (IFCs).
See specific centre

International Institute for the
Unification of Private Law
(UNIDROIT)

Convention on Agency in the
International Sale of Goods
(1983), 208

harmonization of international
commercial law and, 208

International Investment Agreements
(I1As), 276-7
internationality requirement

generally, 422

competition with domestic courts,
423, 428-30

‘exorbitant’ internationality, 423-8

internationalization of domestic courts,
6, 8-10

INDEX

international judicial bodies, 6-7,
262-3
international judicialization, 6, 262
International Monetary Fund (IMF), 9
international nature of ICommCs, 30-2
International Swaps and Derivatives
Association (ISDA), 163-4, 338
interoperability of ICommCs
generally, 270, 277
dispute bifurcation, 271
domestic courts, with, 270-4
international commercial
arbitration, with, 274-6
international courts and tribunals,
with, 276-7
Investor-State Dispute Settlement
(ISDS), with, 276-7
Investment Group Private Limited
(IGPL), 381
Investor-State Dispute Settlement
(ISDS)
backlash against, 534
CETA, compatibility of ISDS
provisions with EU law, 80-4
Draft Code of Conduct for
Adjudicators in Investor-State
Dispute Settlement, 300
electronic deliberations in, 354
interoperability with ICommCs,
276-7
rule of law and, 534-5
TFEU, arbitral tribunal not deemed
court or tribunal for purposes
of, 79-80
Iraq, hybrid criminal court in, 107
Ireland
common law in, 87
private international law and,
505, 506
ISDS. See Investor-State Dispute
Settlement (ISDS)
Ive, Jony, 52, 55

James I (England), 366
Jeuland, Emmanuel, 295
judges of ICommCs. See also specific
tribunal
generally, 22, 41-2, 210, 263
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accommodation by ICommCs,
369-70
arbitrators compared, 300-1
comparative analysis, 287
diversity of, 36, 41-2
domestic court judges compared,
300-1
‘domestic judicial mindset’, 358
ex parte communication, 302,
313-14
historical development of, 300
impartiality of, 304
independence of, 304
judicial ethics
generally, 302, 314
court personnel, 304-5
ex parte communication and, 302,
313-14
importance of, 302
legitimacy, relation to, 301-2
legitimacy
generally, 301, 314
judicial ethics, relation to, 301-2
judicial activism
‘hard’ judicial activism, 408-11
‘soft’ judicial activism, 408, 411-14
judicial ethics
adjudicators, 307-8
in civil law systems, 308
in common law systems, 308-9
court personnel, 304-5
in domestic courts, 306-7
ex parte communication and
generally, 310
in civil law systems, 310, 311
in common law systems, 310-11
mediation and, 311-12
ICommCs, judges of
generally, 302, 314
court personnel, 304-5
ex parte communication and, 302,
313-14
importance of, 302
legitimacy, relation to, 301-2
integrity distinguished, 305-6
in international courts and
tribunals, 307
legal culture, relevance of, 306, 309

555

legitimacy, relation to, 302-5
role, relevance of, 306-7
judicial globalization, 6, 262
judicialization, 415
jurisdiction. See also specific tribunal
generally, 20, 21, 125, 263
additional parties or claims, capacity
to accept, 126-8, 135
assumption by ICommCs, 370
based on other grounds, 173-5
both parties choosing forum,
capacity to accept cases,
125-6, 128
Brexit, effect of, 509-13
‘clash of courts’, 387
comparative analysis, 115-16, 156-7,
176-7, 199-200
conflicts between ICommCs and
domestic courts
DIFCC (See Dubai International
Financial Centre Court
(DIFCC))
examples, 370-1
future trends, 385
harmonization of law, possibility
of, 386-7
courts protecting, 363-4
defendant accepting plaintiff’s choice
of forum, capacity to accept
cases, 126, 132-3
Earl of Oxford’s Case (1615),
364-6, 387
international and domestic cases,
164-5
international commercial cases,
162-4
international courts and tribunals,
ICommCs distinguished, 264
international criminal tribunals, 370
jurisdiction agreements, 187,
189-91, 197-9 (See also specific
tribunal)
matters with strong connection to
forum, capacity to accept, 128,
137-8
party agreement on nature of case,
165-6
subject matter jurisdiction
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jurisdiction (cont.)
generally, 162
international and domestic cases,
164-5
international commercial cases,
162-4
party agreement on nature of case,
165-6
value of claim, 166-7
transfer jurisdiction
generally, 174-5
Brussels I Regulation and, 171
party autonomy and, 199
transfer as basis of jurisdiction,
171-3
‘turf wars’, 363-4
value of claim, 166-7
voluntary jurisdiction
generally, 422, 430-1
‘actual connection’ requirement,
433-5
forum non conveniens, 431-3
protection of weaker parties,
435-9
jurisprudence of ICommCs, 42-5
jurisprudential imperative
generally, 392
‘hard’ judicial activism and,
408-11
interactions between imperatives,
414-16
political imperative and, 404
rule of law and, 404, 413
‘soft’ judicial activism and, 408,
411-14
tensions between imperatives,
414-16
just laws, rule of law and, 525-6

Karamanian, Susan L., 25
Karton, Joshua, 305-6
Kazakhstan
AIFC (See Astana International
Financial Centre (AIFC))
AIFCC (See Astana International
Financial Centre Court
(AIFCC))
as civil law system, 490

Committee of Court
Administration, 490
constitution, 273, 491
judicial reforms in, 490
Ministry of Finance, 530
Ministry of Justice, 490
Supreme Court, 153, 490
UAE, bilateral treaty with, 443
Keene, David, 36-7
Kelsen, Hans, 455
Kenya High Court, 153
Keynes, John Maynard, 62
Khatam, Damira, 63
Kichigina, Irina, 414
Kiev Convention on Settling
Commercial Disputes
(1992), 154
Knowles, Robin, 413
Kosovo, hybrid criminal court in, 7,
107, 366-7
Kuwait, DIFCC and, 216

Lagos Chamber of Commerce
International Commercial
Arbitration Centre, 322

Landgericht (LG) Frankfurt am Main
District Court. See Frankfurt
District Court

Lando, Ole, 247

language. See also specific tribunal

generally, 263-4

access to justice, language issues,
49-50

accommodation by ICommCs,
369-70

comparative analysis, 290

Laswell, Harold, 58

Lauterpacht, Hersch, 247

Law Society of England and Wales, 38

Lebanon

hybrid criminal court in, 102, 107,
366-7
Special Tribunal for Lebanon, 107

Lech, Franciszek, 21

Le Gal, Jean-Francois, 209

legal analytics, 352-4

legal hybridity, 449, 454

legitimacy
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generally, 91
assessments and, 65
funding, importance to, 98, 101
ICommC s, judges of
generally, 301, 314
judicial ethics, relation to, 301-2
institutional legitimacy, 303, 367-8
international commercial arbitration
as advantage of ICommCs
versus, 567
as disadvantage of ICommCs
versus, 64-5
‘stigma of illegitimacy’ and, 303
international criminal tribunals,
367-8
judicial ethics, relation to, 302-5
lack of as disadvantage of
ICommCs, 64-5
normative legitimacy, 98-9
perceptions and, 65
procedural legitimacy, 303, 367
public interest and, 100
rationalchoice theory and, 65
sociological legitimacy, 98-9
Lehmann, Matthias, 294
Lein, Eva, 21
lex mercatoria, 201, 203, 204, 226-7
LG. See Frankfurt District Court
Liechtenstein, Lugano Convention II
and, 509
Li Huanzhi, 483
Loan Market Association (LMA), 338
locally administered justice, 37-8
Loh, Quentin, 59
London Commercial Court. See
Commercial Court of England
and Wales
London Court of International
Arbitration (LCIA)
generally, 39
ADGMC and, 47
Arbitration Rules, 322-3, 443
Commercial Court of England and
Wales and, 118
counsel ethics and, 320
establishment of, 388
General Guidelines for the Parties’
Legal Representatives, 322-3
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London Maritime Arbitration
Association (LMAA), 118

Lugano Convention II (2007), 185-6,
509-10

Maastricht Treaty (1992), 456, 506
Macau Special Administrative Region
(SAR), 468-9
Maclntyre, Alasdair, 306
Madsen, Mikael Rask, 24
Malaysia, commercial courts in, 493
Malmstrém, Cecilia, 81
Malta, common law in, 87
Mance, Jonathan (Lord), 395, 412, 494
Mansfield, Lord (William Murray), 204
margin of appreciation, 448, 456-7
Mauritius, commercial courts in, 37,
38
McAllister, Gordon, 318
McCorquodale, Robert, 524, 525
mediation
AIFCC, 494
Astana IAC, 495
ex parte communication in, 311-12
international commercial arbitration
and, 399
QICDRC, 37
Menkel-Meadow, Carrie, 316
Menon, Sundaresh (Chief Justice), 407,
409, 12-13, 50-1, 179, 199-200,
205, 213, 214, 227, 257-8, 264,
303, 320, 331, 394, 523
Mercosur Permanent Review Court
(PRC), 462-3
Meydan Group LLC, 378-9
Middleton, John (Justice), 331
Minsk Convention on Legal Assistance
(1992), 154
Mishmish, Ramadan Mousa, 384
mission of ICommCs, 50-1
money laundering, 530, 531-2, 535
monopolistic competition, 337-8
Montagu-Smith, Tom, 497
Morgan, Edward M., 299
Mounin, Georges, 92
al-Mubhairi, ’Ali, 231
Multilateral Memorandum on the
Enforcement of Commercial

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781316519257
www.cambridge.org

Cambridge University Press

978-1-316-51925-7 — International Commercial Courts
Edited by Stavros Brekoulakis , Georgios Dimitropoulos
Index

More Information

558 INDEX

Judgments for Money, 10, 46,
152, 341, 412
Murray, William (Lord Mansfield), 204

Hague Choice of Court Convention
and, 149, 427

hybrid nature of, 447-8

as international chamber within
domestic court, 252, 261-2

judges, 123-4

jurisdiction

additional parties or claims,

capacity to accept, 137

Nasrallah, Faris Elias, 21-2

Nazarbayev, Nursultan, 490

NCC. See Netherlands Commercial
Court (NCC)

Netherlands

civil law system, status of, 283-5

Code of Civil Procedure, 5, 15-16,
147, 261-2

Commercial Court Bill, 5, 15-16

commercial courts in, 29

competition law, 78-9

Council for the Judiciary, 426

Slovakia, Bilateral Investment Treaty
with, 79-80

Netherlands Commercial Court (NCC)

generally, 522, 523, 5, 29, 117, 158

appeals from, 85

applicable law

comparative analysis, 287-8
English common law, 142-3,

223-4

attractiveness of, 298

Brussels I Regulation and, 427

choice-of-court clauses, 168-9,
170-1

CICC compared, 438

Commercial Court of England and
Wales, as challenge to, 339,
465-6

counsel ethics in, 326-7

court fees, 290

Court of Appeal, 15-16, 85, 134, 161,
168-9, 222, 261-2

COVID-19 pandemic and, 296

DIFCC compared, 438

District Court, 15-16, 85, 131, 134,
161, 168-9, 222, 261-2

as division of existing court, 161, 285,
435-6, 465-6, 517

economic diversification and, 402-3

enforcement of judgments, 222

establishment of, 15-16, 123-4,
222,278

both parties choosing forum,
capacity to accept cases, 131
defendant accepting plaintiff’s
choice of forum, capacity to
accept cases, 134
other foreign law, application
of, 147
subject matter jurisdiction, 162-3
transfer jurisdiction, 172
voluntary jurisdiction, 430-1,
435-9
language in, 222, 261-2, 290, 427-8,
436-9, 465-6
legislative changes, 288-90
online access, 293-4
procedure
generally, 222, 422
case management, 291
comparative analysis, 288, 290-3
discovery, 292
internationality requirement,
426-8
protection of weaker parties,
430-1, 435-9
witnesses, 291-2
purpose of, 123-4
rationale for establishment, 282-3
record of, 295-7
Rules 2020, 162-3, 426, 436
SICC compared, 438
technology in
electronic case management, 347
videoconferencing, 348-9
New York Convention. See Convention
on the Recognition and
Enforcement of Foreign
Arbitral Awards (New York
Convention) (1958)
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New Zealand, commercial courts
in, 493
normative legitimacy, 98-9
Norway, Lugano Convention II
and, 509
Nuremberg Tribunal, 453, 454
Nur-Sultan Court. See Astana
International Financial Centre
Court (AIFCC)

Oger Dubai LLC, 382
online access, 293-4
Open government, rule of law and, 526
organizational internationalism, 2534,
262-4
Organization for Economic Co-
operation and Development
(OECD), 9
organization of ICommCs. See also
specific tribunal
generally, 20, 277
functional internationalism, 22,
253-4, 264-6, 277
hybridity
generally, 19, 24, 253, 254, 466-7
counsel ethics and, 325-6
domestic courts, elements of,
269-70
domestic courts compared, 417
international commercial
arbitration, elements of, 269
precluding merger with
international commercial
arbitration, 392-3, 419-20
international chambers within
domestic courts, 260-2
interoperability (See Interoperability
of ICommCs)
organizational internationalism,
253-4, 262-4
special economic zones (SEZs),
associated with, 254-7
stand-alone courts, 257-60
Ortolani, Pietro, 23

Paris Chambers
generally, 522, 523, 5, 117, 158, 209
appeals from, 85

559

applicable law
generally, 221
comparative analysis, 287-8
English common law, 143, 222,
223-4
attractiveness of, 298
Brexit, impact of, 280
choice of court clauses, 169
Commercial Court of England and
Wales, as challenge to, 339,
465-6
court fees, 290
as division of existing court, 160-1,
285, 465-6, 517
establishment of, 15, 124, 220,
261, 278
Frankfurt Court compared, 281
Hague Choice of Court Convention
and, 149
as international chamber within
domestic court, 252, 261
judges, 221
jurisdiction
generally, 221
both parties choosing forum,
capacity to accept cases, 131
other foreign law, application
of, 147
subject matter jurisdiction,
163-4
language in, 49, 221, 261, 290, 295,
465-6
legislative changes, 288
online access, 293
procedure
generally, 221
case management, 291
comparative analysis, 288, 290-3
discovery, 292
witnesses, 291-2
purpose of, 124, 220-1
rationale for establishment, 280-1
record of, 294-5, 297

Parker, Andrew (Lord), 410
party autonomy

generally, 7, 392
BIBC and, 426
CICC and, 195, 434
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party autonomy (cont.)
Commercial Court of England and
Wales and, 138-9, 389
counsel ethics and, 323
CTEA and, 82-3
defined, 393
‘forum shopping’ and, 501-2, 503
international commercial
arbitration and
generally, 389
ICommCs compared, 269
individual autonomy, 393-4
judicialization, 415
particular autonomy, 393-4
private autonomy, 393
structural autonomy, 394-6
systematic autonomy, 394-6
internationalization and, 195-6
jurisdiction agreements and, 197-9
public autonomy, 393
SICC and, 177, 180, 188-9, 190-1,
192, 424, 426
transfer jurisdiction and, 199

preliminary references, 448, 455
pro bono services, 50
procedural legitimacy, 303, 367
procedure. See also specific tribunal
generally, 20, 23-4, 421-2, 444
overview, 422-3
British rules of procedure, influence
of, 35
case management, 291
comparative analysis, 288, 290-3
discovery, 292
evidence
in CICC, 486
discovery, comparative
analysis, 292
in SICC, 269
international commercial
arbitration, procedural
similarities with ICommCs,
422, 439
internationality requirement
generally, 422
competition with domestic courts,

Patchett-Joyce, Michael, 23 423, 428-30
Pauwelyn, Joost, 66-7 ‘exorbitant’ internationality,
Permanent Court of International 423-8

Justice (PCIJ)

historical background, 451

hybridity in, 449-50

ICJ as continuation of, 454
Phillips, Nick (Lord), 246
political driver of ICommCs, 63
political imperative

generally, 392

voluntary jurisdiction
generally, 422, 430-1
‘actual connection’ requirement,
433-5
forum non conveniens, 431-3
protection of weaker parties, 435-9
witnesses
comparative analysis, 291-2

business imperative and, 402, 414-15 technology and, 341
competition between tribunals and, videoconferencing, 348-50

403-4 professional hybridity, 449, 451-4
economic diversification and, 401-3  proliferation of ICommCs, 6,
foreign direct investment (FDI) and, 10-11, 252

401, 402 public purpose
interactions between imperatives, generally, 91, 111-12

414-16 as advantage of ICommCs versus
jurisprudential imperative and, 404 international commercial
rule of law and, 401 arbitration, 57-9
sound financial systems and, 401 benefits of institutionalization,
tensions between imperatives, 107-8

414-16 drawbacks of institutionalization,

‘post-shame age’, 60-1 106-7
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emergence of, 102 Qatar International Court and Dispute

healing, contributing to, 109

historical records of conflict,
compiling, 108

ICommCs and, 103-4, 105, 106,
110-11

international criminal tribunals and,
104-5, 106-7

legitimacy and, 100

local justice institutions,
fortifying, 109

necessary elements, 111-12

neglect as disadvantage of
ICommCs, 71-2

transitional justice, 109-10

victims, giving voice to, 108-9

working in partnership with other
mechanisms as, 104-5

purpose of ICommCs, 17, 30

Qatar

Arbitration Law in Civil and
Commercial Matters, 37

as British protectorate, 230

Civil and Commercial Procedure
Law, 245

Commercial Court, 37

complexity of law in, 231

Council of Ministers, 244

hybrid nature of law in, 231

Ministry of Economy and
Commerce, 244

Qatar Financial Centre Law,
11-12

Tendering and Bidding Law, 245

Qatar Financial Centre (QFC)

generally, 228, 517-18

Civil and Commercial Court, 11-12,
36, 233, 255

Court Rules, 234, 245

establishment of, 233, 255

Insolvency Regulations, 246

as ‘on-shore zone’, 257

regulations, 245

Regulatory Authority, 233, 517-18,
531-2

Regulatory Tribunal, 11-12, 36, 233,
518-19, 531-2

Resolution Centre (QICDRC)
generally, 4, 21-2, 34, 117, 492-3
access to justice in, 535
ADGMC compared, 218, 234, 245
Appellate Circuit, 11-12, 255,

518-19, 531-2
applicable law

generally, 229, 234, 247-8, 255,

274, 519

case law regarding, 246
English common law, 34, 139, 141,
155-6, 217, 235, 236-7, 287,
464-5
hybridity in, 464-5
QFC laws, 244-5
symbolic capital and, 230
caseload, 237
CICC compared, 479
communicative skills of, 92
counsel ethics in, 316, 325, 327-8,

330, 334
DIFCC compared, 217-18, 234,

245, 464
dissenting judgments, lack of, 42
domestic courts, conflicts with, 364
dual legal system, effect of, 530-2
economic diversification and, 402
enforcement of judgments

generally, 217-18

bilateral regimes for, 154

foreign judgments, 46

own judgments, 48

regional regimes for, 154
establishment of, 11-12, 36, 120, 216,

255,278
First Instance Circuit, 11-12,

255,518
funding of, 97
hybrid nature of, 447-8, 464
ICSID and, 111
international commercial arbitration

in, 37, 40, 236, 276
international nature of, 30
judges

generally, 36-7, 120, 217, 235,

256, 519

British judges, 35
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Qatar International Court (cont.)
diversity of, 36, 42
enforcement judge, 96
hybridity and, 464-5
judicial ethics, 303
Judicial Code of Conduct, 245,
519
jurisdiction
generally, 11-12, 32, 33, 217,
255, 518
additional parties or claims,
capacity to accept, 136
based on other grounds, 173-4
both parties choosing forum,
capacity to accept cases, 130
defendant accepting plaintiff’s
choice of forum, capacity to
accept cases, 133-4
other foreign law, application
of, 145
transfer jurisdiction, 274
jurisprudence of, 43-5
language in, 49-50, 217, 255-6
Legal Services Code, 327
mediation in, 37
money laundering and, 530, 531-2
as ‘on-shore’ jurisdiction, 234, 273
pro bono services in, 50
procedural rules, 518
public purpose in, 110, 111
purpose of, 36, 38, 120, 216
reciprocity and, 156
Regulations and Procedure Rules, 35,
42, 48, 49-50, 141, 145,
173-4, 327
rule of law and, 528, 530-2
special economic zones (SEZs) and,
210, 252, 255-6, 273, 464, 516,
517-19
as stand-alone court, 160, 174, 285-7
technology in
generally, 335-6
videoconferencing, 348
time requirements in, 272
user-friendly aspirations of, 95, 96
Qatar Legal Forum, 37
QFC. See Qatar Financial Centre
(QFC)

INDEX

QICDRC. See Qatar International
Court and Dispute Resolution
Centre (QICDRC)

Queen Mary University, 319-20, 398-9

Quran, 105

‘race to the top’, 63
Rajah, V. K,, 264
Ramesh, Kannan (Justice), 207, 208,
331-2
rationalchoice theory, 65
Raynaud, Iris, 209
Reed, Lucy, 50, 60, 61, 263, 324,
391-2, 417
representation, 263
Requejo Isidro, Marta, 55, 62
Resnik, Judith, 528
Reyes, Anselmo, 61-2
rise of ICommCs, 391-2
Rix, Bernard, 409
Riyadh Convention (1983), 154, 443
Roberts, Anthea, 449
Rogers, Catherine A, 22, 319
role of ICommCs, 20, 33-4, 50-1
Romano, Cesare, 6-7, 309
Rome I Regulation, 503, 506, 507, 513
Rome II Regulation, 506, 507, 513
rule of law. See also specific tribunal
generally, 25, 515-16, 524
access to justice and, 535
accountability and, 525
defined, 492, 524
dispute resolution and, 526
human rights and, 525-6, 533
ICommCs and
generally, 515-16, 527, 534-5
as destination fora, 532-4
dual legal system, effect of, 529-32
host state relations and,
527-32, 535
promoting rule of law, 529
Investor—State Dispute Settlement
(ISDS) and, 534-5
jurisprudential imperative and,
404, 413
just laws and, 525-6
limits on state power and, 525
open government and, 526
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political imperative and, 401
protection of citizens and, 525
special economic zones (SEZs)
and, 105
Rule of Law Index, 283-4
Rutledge, Peter B., 299

sales strategy of ICommCs, 63-4
Sander, Frank, 477-8
Sappideen, Razeen, 208
Saville, Mark (Lord), 410
Scheffler, Samuel, 70-1
Schill, Stephan W., 321, 526,
534-5
Schlag, Pierre, 53, 67
Schultz, Thomas, 20
Schwebel, Stephen, 81
SEZs. See Special economic zones
(SEZs)
Shari’a, 231
SICC. See Singapore International
Commercial Court (SICC)
Sierra Leone, hybrid criminal court in,
7,102, 108, 366-7
SIFoCC. See Standing International
Forum of Commercial Courts
(SIFoCC)
signalling, 56-7, 59
signification, 92
Simon, Jack (Lord Simon of
Glaisdale), 366
Singapore
as common law jurisdiction, 204
constitution, 273, 522
Court of Appeal, 522-3
General Division, 173
High Court
generally, 191, 276
confidentiality, lack of, 213
extraterritorial jurisdiction, 189
original jurisdiction, 186-7,
212-13
SICC as division of, 161, 180, 212,
257-8, 285, 325, 386-7, 465,
516-17, 522-3
transfer of cases to SICC, 173,
191-2, 2734, 431, 432
International Arbitration Act, 187

563

international commercial arbitration
in, 265-6
Legal Professions Act, 269, 329, 522
popularity for international dispute
settlement, 284-5
ranking of legal system, 284
Rules of Court, 161
Supreme Court, 13, 14, 153, 258
Supreme Court of Judicature Act
(SCJA), 161, 259-60
Singapore International Arbitration
Centre (SIAC), 39, 265-6, 485
Singapore International Commercial
Court (SICC)
generally, 4, 21, 117, 158, 492-3
ADGMC compared, 218, 329-30
appeals from, 13-14, 258, 522-3
applicable law
generally, 258, 522-3
English common law, 140, 155-6
choice-of-court clauses, 169-70
CICC compared, 195, 435, 465,
479, 483
Code of Ethics, 314, 329-30
Commercial Court of England and
Wales compared, 179,
183-4, 211
confidentiality in, 346
contempt, 187
counsel ethics in, 316, 325,
329-30, 334
COVID-19 pandemic and, 214
DIFCC compared, 215
as division of existing court, 160, 161,
174, 180, 212, 285, 516-17,
522-3
economic diversification and, 402
enforcement of judgments
bilateral regimes for, 153
regional regimes for, 153
entrepreneurial purpose of, 523
establishment of, 12, 118-19, 212,
257,273,522
Frankfurt Court compared, 438
Hague Choice of Court Convention
and, 149, 191-2, 424, 431, 432
harmonization of law and, 386-7
High Court and
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Singapore International (cont.)

SICC as division of, 161, 180, 212,
257-8, 285, 325, 386-7, 465,
516-17, 522-3

transfer of cases from, 173, 191-2,
273-4, 431, 432

as hybrid court, 269
hybrid nature of, 447-8, 465
international commercial arbitration

generally, 276

confidentiality, 440-1

procedural similarities with
ICommCs, 439, 440-1

internationalization and, 196-7
international nature of, 30
judges

generally, 14, 118-19, 196, 213,
522-3

British judges, 35

code of conduct, 313-14

diversity of, 41-2

domestic judges, 258

international judges, 258

judicial ethics, 305, 313-14

jurisdiction

generally, 13-14, 212-13, 257-8,
259-60, 522

additional parties or claims,
capacity to accept, 136

both parties choosing forum,
capacity to accept cases, 129

commercial claims, 188

defendant accepting plaintiff’s
choice of forum, capacity to
accept cases, 133

innovative nature of, 258

international claims, 187-8,
423-4

jurisdiction agreements, 187

other foreign law, application
of, 144

party agreement on nature of case,
188-9, 424

subject matter jurisdiction, 162,
165-6

transfer jurisdiction, 173, 187,
191-2, 199, 273-4

voluntary jurisdiction, 430, 431-3

INDEX

jurisdiction agreements, 189-91,
198-9
language in, 258
as modern ICommC, 196-7
NCC compared, 438
party autonomy and, 177, 180,
188-9, 190-1, 192, 424, 426
powers of, 55
procedure
generally, 213-14, 422
evidence, 269
forum non conveniens, 430, 431-3
international commercial
arbitration, procedural
similarities with ICommCs,
439, 440-1
internationality requirement,
423-4, 426, 428
publication of opinions, 225
purpose of, 118-19, 177, 180, 199,
212,214
rule of law and, 532-3
Rules of Court, 186-7, 212-13, 276,
346, 424, 431, 440-1, 529
service outside of jurisdiction, 189
Spillada principles and, 192, 431
as stand-alone court, 252, 257-8, 465
technology in
electronic case management, 347
virtual site inspections, 350
Singapore International Mediation
Centre (SIMC), 265-6
Sino-British Joint Declaration
(1984), 468
Sino-Portuguese Joint Declaration
(1987), 468
Slovakia, Bilateral Investment Treaty
with Netherlands, 79-80
Smith, Andrew, 244
Smith, Kayleigh, 55
social externalities, 20. See also
Disadvantages of ICommCs
sociological legitimacy, 98-9
Southern African Development
Community (SADC), 103, 107
Soviet Union, collapse of, 203
Spain, Euskadi Ta Askatasuna (ETA)
and, 92-3
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Special Criminal Court on the Eventsin ~ Swiss Arbitration Association (ASA)
Darfur (SCCED), 100 Global Arbitration Ethics
special economic zones (SEZs). See also Council, 320-1, 331
specific tribunal Switzerland

common features of ICommCs
associated with, 257
defined, 256-7
hybridity in ICommCs associated
with, 463-5
ICommCs associated with, 209-10,
254-7, 463-5, 516
rule of law and, 105
Special Tribunal for Lebanon, 107
Sri Lanka, hybrid criminal court in,
366-7

stand-alone courts, 285-7, 465. See also

specific tribunal
Standard Chartered Bank (SCB), 381
Standing International Forum of
Commercial Courts (SIFoCC)
generally, 10, 46-7
definition of ICommC, 368-9
enforcement of judgments and,
151-2, 341
judicial activism and, 411, 412-13
jurisprudential imperative and,
407
member courts, 209, 369
Multilateral Memorandum on the
Enforcement of Commercial
Judgments for Money, 10, 46,
152, 341, 412
state justice, 18
subject matter jurisdiction
generally, 162
international and domestic cases,
164-5
international commercial cases,
162-4
party agreement on nature of case,
165-6
value of claim, 166-7
subsidiarity, 456-7
Sumption, Jonathan (Lord), 246
Sun, Wei, 482-3
Sweet Homes Real Estate LLC, 384
Swigart, Leigh, 309

Lugano Convention II and, 509
proposal for ICommCs in, 158-9

technology in ICommCs. See also

specific tribunal

generally, 23, 336-7

Brexit, impact of, 338-40

Brussels I Regulation and, 342-4

choice-of-court clauses and, 342-4

comparative analysis, 342

consensus, recommendation
regarding, 359

consent, recommendation regarding,
357-8

digital delivery of judgment, 355-6

electronic case management,
346, 347

electronic deliberations, 354-5

electronic filing, 344-7

enforcement of judgments and,
341-2, 356-7, 359

experimentation, avoiding, 359

Hague Choice of Court Convention
and, 343-4

importance of, 335

international commercial
arbitration, ICommCs
compared, 337-8
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