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Major enterprises shape our lives in countless ways: big tech and ‘surveillance

media’ that affect democratic debate; algorithms that inûuence online shop-

ping; transport to work and home; energy and agriculture corporations that

drive climate damage; and public services that provide our education, health,

water and housing. The twentieth century experienced swings between private

and public ownership, between capitalism and socialism, without any settled,

principled outcome and without settling major questions of how enterprises

should be ûnanced, governed and the rights we have in them. This book’s main

questions ‘are there principles of enterprise law’, and, if they are missing, ‘what

principles of enterprise law should there be’?

Principles of Enterprise Law gives a functional account of the ‘general’

enterprise laws of companies, investment, labour, competition and insolvency,

before moving into speciûc enterprises, from universities to the military. It is

an original guide to our economic constitution and human rights.

Ewan McGaughey is a Reader at the School of Law, King’s College, London, and

a Research Associate at the Centre for Business Research, University of

Cambridge. He has taught corporate law, insolvency law, contracts, property,

labour law and economic regulation at UCL, the Paris and London School of

Economics, and has worked as a visiting researcher at the University of

California, Berkeley and the University of Sydney. He has also published

A Casebook on Labour Law (2019) and is a volunteer advocate at the Free

Representation Unit.
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broaden the study of law. The series is a vehicle for the publication of innovative

monographs and texts that treat law and legal phenomena critically in their cultural,

social, political, technological, environmental and economic contexts. A contextual

approach involves treating legal subjects broadly, using materials from other human-

ities and social sciences, and from any other discipline that helps to explain the

operation in practice of the particular legal ûeld or legal phenomena under investiga-

tion. It is intended that this orientation is at once more stimulating and more revealing

than the bare exposition of legal rules. The series includes original research mono-
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methods. The series includes and welcomes books on the study of law in all its contexts,

including domestic legal systems, European and international law, transnational and

global legal processes, and comparative law.

Books in the Series

Acosta: The National versus the Foreigner in South America: 200 Years of Migration and

Citizenship Law

Ali: Modern Challenges to Islamic Law

Alyagon Darr: Plausible Crime Stories: The Legal History of Sexual Offences in Mandate

Palestine

Anderson, Schum & Twining: Analysis of Evidence, 2nd Edition

Ashworth: Sentencing and Criminal Justice, 6th Edition

Barton & Douglas: Law and Parenthood

Baxi, McCrudden & Paliwala: Law’s Ethical, Global and Theoretical Contexts: Essays in

Honour of William Twining

Beecher-Monas: Evaluating Scientiûc Evidence: An Interdisciplinary Framework for

Intellectual Due Process

Bell: French Legal Cultures

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Bercusson: European Labour Law, 2nd Edition

Birkinshaw: European Public Law

Birkinshaw: Freedom of Information: The Law, the Practice and the Ideal, 4th Edition

Blick: Electriûed Democracy: The Internet and the United Kingdom Parliament in

History

Broderick & Ferri: International and European Disability Law and Policy: Text, Cases

and Materials

Brownsword & Goodwin: Law and the Technologies of the Twenty-First Century: Text

and Materials

Cane & Goudkamp: Atiyah’s Accidents, Compensation and the Law, 9th Edition

Clarke: Principles of Property Law

Clarke & Kohler: Property Law: Commentary and Materials

Collins: The Law of Contract, 4th Edition

Collins, Ewing & McColgan: Labour Law, 2nd Edition

Cowan: Housing Law and Policy

Cranston: Commercial Law from the Nineteenth Century: Law as Backcloth

Cranston: Legal Foundations of the Welfare State

Darian-Smith: Laws and Societies in Global Contexts: Contemporary Approaches

Dauvergne:Making People Illegal: What Globalisation Means for Immigration and Law

David: Kinship, Law and Politics: An Anatomy of Belonging

Davies: Perspectives on Labour Law, 2nd Edition

Dembour: Who Believes in Human Rights?: Reûections on the European Convention

de Sousa Santos: Toward a New Legal Common Sense: Law, Globalization, and

Emancipation

Diduck: Law’s Families

Dupret: Positive Law from the Muslim World

Emon: Jurisdictional Exceptionalisms: Islamic Law, International Law, and Parental

Child Abduction

Estella: Legal Foundations of EU Economic Governance

Fortin: Children’s Rights and the Developing Law, 3rd Edition

Garnsey: The Justice of Visual Art: Creative State-Building in Times of Political

Transition

Garton, Probert & Bean: Moffat’s Trusts Law: Text and Materials, 7th Edition

Ghai & Woodman: Practising Self-Government: A Comparative Study of Autonomous

Regions

Glover-Thomas: Reconstructing Mental Health Law and Policy

Gobert & Punch: Rethinking Corporate Crime

Goldman:Globalisation and theWestern Legal Tradition: Recurring Patterns of Law and

Authority

Haack: Evidence Matters: Science, Proof, and Truth in the Law

Harlow & Rawlings: Law and Administration, 4th Edition

Harris: An Introduction to Law, 8th Edition

Harris, Campbell & Halson: Remedies in Contract and Tort, 2nd Edition

Harvey: Seeking Asylum in the UK: Problems and Prospects

Herring: Law and the Relational Self

Hervey & McHale: European Union Health Law: Themes and Implications

Hervey & McHale: Health Law and the European Union

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Holder & Lee: Environmental Protection, Law and Policy: Text and Materials, 2nd

Edition

Jackson & Summers: The Internationalisation of Criminal Evidence: Beyond the

Common Law and Civil Law Traditions

Kostakopoulou: The Future Governance of Citizenship

Kreiczer-Levy: Destabilized Property: Property Law in the Sharing Economy

Kubal: Immigration and Refugee Law in Russia: Socio-Legal Perspectives

Lewis: Choice and the Legal Order: Rising above Politics

Likosky: Law, Infrastructure and Human Rights

Likosky: Transnational Legal Processes: Globalisation and Power Disparities

Lixinski: Legalized Identities

Loughnan: Self, Others and the State: Relations of Criminal Responsibility

Lunney: A History of Australian Tort Law 1901–1945: England’s Obedient Servant?

Maughan & Webb: Lawyering Skills and the Legal Process, 2nd Edition

McGlynn: Families and the European Union: Law, Politics and Pluralism

Mertens: A Philosophical Introduction to Human Rights

Moffat: Trusts Law: Text and Materials

Monti: EC Competition Law

Morgan: Contract Law Minimalism: A Formalist Restatement of Commercial

Contract Law

Morgan & Yeung: An Introduction to Law and Regulation: Text and Materials

Nash: British Islam and English Law: A Classical Pluralist Perspective

Nicola & Davies: EU Law Stories: Contextual and Critical Histories of European

Jurisprudence

Norrie: Crime, Reason and History: A Critical Introduction to Criminal Law, 3rd Edition

O’Dair: Legal Ethics: Text and Materials

Oliver: Common Values and the Public–Private Divide

Oliver & Drewry: The Law and Parliament

Palmer & Roberts: Dispute Processes: ADR and the Primary Forms of Decision-Making,

1st Edition

Palmer & Roberts: Dispute Processes: ADR and the Primary Forms of Decision-Making,

3rd Edition

Picciotto: International Business Taxation

Probert: The Changing Legal Regulation of Cohabitation, 1600–2010: From Fornicators

to Family, 1600–2010

Radi: Rules and Practices of International Investment Law and Arbitration

Reed: Internet Law: Text and Materials

Richardson: Law, Process and Custody

Roberts & Palmer: Dispute Processes: ADR and the Primary Forms of Decision-Making,

2nd Edition

Rowbottom: Democracy Distorted: Wealth, Inûuence and Democratic Politics

Sauter: Public Services in EU Law

Scott & Black: Cranston’s Consumers and the Law

Seneviratne: Ombudsmen: Public Services and Administrative Justice

Seppänen: Ideological Conûict and the Rule of Law in Contemporary China: Useful

Paradoxes

Siems: Comparative Law, 3rd Edition

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Stapleton: Product Liability

Stewart: Gender, Law and Justice in a Global Market

Tamanaha: Law as a Means to an End: Threat to the Rule of Law

Tuori: Properties of Law: Modern Law and After

Turpin & Tomkins: British Government and the Constitution: Text and Materials, 7th

Edition

Twining: General Jurisprudence: Understanding Law from a Global Perspective

Twining: Globalisation and Legal Theory

Twining: Human Rights, Southern Voices: Francis Deng, Abdullahi An-Na’im, Yash

Ghai and Upendra Baxi

Twining: Jurist in Context: A Memoir

Twining: Karl Llewellyn and the Realist Movement, 2nd Edition

Twining: Rethinking Evidence: Exploratory Essays, 2nd Edition

Twining & Miers: How to Do Things with Rules, 5th Edition

Wan: Film and Constitutional Controversy

Ward: A Critical Introduction to European Law, 3rd Edition

Ward: Law, Text, Terror

Ward: Shakespeare and Legal Imagination

Wells & Quick: Lacey, Wells and Quick: Reconstructing Criminal Law: Text and

Materials, 4th Edition

Zander: Cases and Materials on the English Legal System, 10th Edition

Zander: The Law-Making Process, 6th Edition

International Journal of Law in Context: A Global Forum for Interdisciplinary

Legal Studies

The International Journal of Law in Context is the companion journal to the Law in

Context book series and provides a forum for interdisciplinary legal studies and offers

intellectual space for ground-breaking critical research. It publishes contextual work

about law and its relationship with other disciplines including but not limited to

science, literature, humanities, philosophy, sociology, psychology, ethics, history and

geography. More information about the journal and how to submit an article can be

found at http://journals.cambridge.org/ijc

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Principles of Enterprise Law

The Economic Constitution and Human Rights

EWAN MCGAUGHEY

School of Law, King’s College London

Centre for Business Research, University of Cambridge

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

University Printing House, Cambridge CB2 8BS, United Kingdom

One Liberty Plaza, 20th Floor, New York, NY 10006, USA

477 Williamstown Road, Port Melbourne, VIC 3207, Australia

314–321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre,
New Delhi – 110025, India

103 Penang Road, #05–06/07, Visioncrest Commercial, Singapore 238467

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781316517642
DOI: 10.1017/9781009042802

© Cambridge University Press 2022

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 2022

A catalogue record for this publication is available from the British Library.

ISBN 978-1-316-51764-2 Hardback
ISBN 978-1-009-04573-5 Paperback

Cambridge University Press has no responsibility for the persistence or accuracy of
URLs for external or third-party internet websites referred to in this publication
and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

For Mum and Gavin

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Brief Contents

List of Figures page xxv

List of Tables xxvii

Table of cases xxix

UK statutes xlvii

Statutory Instruments lxxxiii

EU sources lxxxvii

International and comparative sources xciv

List of Abbreviations c

Introduction: What Is Enterprise Law? 1

Part I History and Theory 9

1 History: State and Corporate Power 11

2 Modern Theory 47

Part II General Enterprise Law 93

3 Corporate Constitutions and Directors 95

4 Investment and Shareholding 138

5 Labour Rights 173

6 Competition and Consumers 217

7 Insolvency and Creditors 267

Part III Specific Enterprise Law 301

8 Education 303

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

9 Health and Care 334

10 Banking 366

11 Natural Resources 394

12 Electricity and Energy 427

13 Food, Forests and Water 452

14 Housing and Construction 484

15 Road and Rail Transport 514

16 Communications 552

17 Web and Broadcast Media 586

18 Marketplaces 611

19 Military and Security 633

Part IV Policy 661

20 Fiscal and Social Policy 663

Conclusion: The Future of Enterprise 686

Afterword: Why I’ve Written a Book on ‘Enterprise Law’ 690

Postscript 696

Appendix 699

Index 700

xii Brief Contents

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Contents

List of Figures page xxv

List of Tables xxvii

Table of cases xxix

UK statutes xlvii

Statutory Instruments lxxxiii

EU sources lxxxvii

International and comparative sources xciv

List of Abbreviations c

Introduction: What Is Enterprise Law? 1

Part I History and Theory 9

1 History: State and Corporate Power 11
(1) Ancient and Medieval Enterprise 12

(2) Mercantilism, 1492–1765 19

(3) Industrial Revolution, 1765–1855 23

(4) Corporate Revolution, 1855–1945 30

(5) Global Revolution, 1945–2021 38

(6) Conclusion 46

2 Modern Theory 47
(1) Economic Theory 48

(a) Historical Theories 48

(b) Chicago School Theory 56

(c) Corporate Law and Theories of the Firm 60

(d) Public and Private Ownership 62

(2) Market Failures and Market Conditions 64

(a) Failure of Competition and Natural Monopoly 66

(b) Public Goods 69

(c) Externalities 70

(d) Information Failure and Incomplete Markets 72

(e) Unemployment, Inûation and Disequilibrium 73

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

(f) Unequal Bargaining Power 74

(g) Irrational Decision-Making 76

(h) Market Conditions 77

(3) Evidence and Politics 79

(a) Quantitative Studies 79

(b) Qualitative Studies 81

(c) Behavioural Economics 81

(d) Politics and Ideology 82

(4) Principles, Rights and Justice 83

(a) The Sociopolitical Nature of Rights 84

(b) International Rights and National Law 85

(c) Justice 88

(5) Conclusion: The Principles of Enterprise Law 90

Part II General Enterprise Law 93

3 Corporate Constitutions and Directors 95
(1) Nature and Formation of Companies 99

(a) Separate Legal Personality 100

(b) Limited Liability 102

(c) Delegated Agency 106

(d) Transferable Shares 107

(e) Ownership 109

(2) Company Constitutions and Members’ Rights 110

(a) Membership and the Vote 111

(b) Members’ Governance Rights 113

(c) Constitutional Models and Construction 114

(3) Board Removal, Appointment and Pay 116

(a) Removal 116

(b) Appointment 118

(c) Pay 119

(4) Directors’ Duties and Litigation 121

(a) Following the Constitution: Section 171 123

(b) The Company’s Success: Sections 172 and 173 125

(c) Duty of Care: Section 174 128

(d) Duty to Avoid Conûicts of Interest: Sections 175–7 129

(e) Litigation: Derivative Claims and Alternatives 132

(i) Derivative Claims 133

(ii) Unfair Prejudice Petitions 135

(5) Conclusion 136

xiv Contents

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

4 Investment and Shareholding 138
(1) Finance and Governance of Shareholding 139

(a) Financial Conduct Authority 140

(b) Asset Managers 141

(i) Financing 141

(ii) Legal Basis 143

(iii) Trustee and Fiduciary Duties 146

(iv) Governance Rights 148

(c) Pension Funds 151

(d) Life Insurance 154

(e) Mutual Funds 156

(f) Retail Shareholders 158

(2) Equity Finance and Proût Distribution 159

(a) Share Allotments and Issues 160

(b) Public Offers, Accounts and Market Abuse 161

(c) Pre-emption Rights 162

(d) Proûts, Dividends, Buy-Backs and Capital Maintenance 163

(e) Prohibition on Financial Assistance 166

(3) Takeovers and Transfers 166

(4) Corporation, Dividend Income and Capital Gains Tax 170

(5) Conclusion 172

5 Labour Rights 173
(1) Management, Employment, Unionisation 174

(a) Management and Delegated Agency 175

(b) Scope of Employment Rights 178

(c) Contract of Employment 182

(d) Unions 186

(2) The Minimum Floor of Rights 189

(a) Wages and Income Tax 189

(b) State and Occupational Pensions 192

(c) Working Time and Child Care 194

(d) Equality 195

(e) Health and Safety 198

(f) Privacy and Expression 199

(3) Participation and Fair Standards 200

(a) Worker Participation in Corporate Governance 200

(b) Right to Collectively Bargain 204

(c) Right to Strike 205

(4) Job Security 209

(a) Full Employment 209

(b) Notice and Fair Dismissal 211

xv Contents

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

(c) Redundancy and Transfers 214

(5) Conclusion 216

6 Competition and Consumers 217
(1) Framework of Fair Competition 218

(a) Consumer Rights 219

(b) Scope of Competition Law 222

(c) Enforcement 228

(d) Value Added Tax and Other Duties 229

(2) Dominance, Abuse and Merger Control 230

(a) Dominance 231

(b) Abuse 235

(i) Unfair Prices and Conditions 235

(ii) Limiting Production and Technical Development 238

(iii) Price and Term Discrimination 240

(iv) Tying, Bundling, Exclusive Dealing and Supplementary

Obligations 243

(v) Categories not Closed 245

(c) Mergers or Takeovers 245

(i) The Concentration of Modern Enterprise 246

(ii) Concentrations, Decisive Inûuence and Notiûcation 247

(iii) Signiûcantly Impeding Competition 248

(iv) Horizontal Mergers and Collective Dominance 248

(v) Vertical and Conglomerate Mergers 250

(d) Remedies 251

(3) Cartels and Collusion 254

(a) Restricting Competition 255

(b) Exemptions 257

(c) Vertical Restraints 259

(4) State Involvement and Aid 261

(a) Principle of Ownership Neutrality 261

(b) Competition Law and Public Service Delivery 262

(c) State Aid 264

(5) Conclusion 266

7 Insolvency and Creditors 267
(1) Priority, Security and Insurance 268

(a) Priority in Case Law and Statute 269

(i) The Basic Rule of Pari Passu 269

(ii) Security Interests 269

(iii) Preferential Claims 270

(iv) The Priority List 271

(b) Fixed and Floating Charges 274

(i) Importance of Security and Its Limits 274

xvi Contents

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

(ii) Distinguishing Fixed and Floating Charges 275

(iii) Registration and the Limits of Transparency 276

(iv) Quasi-security Interests 277

(c) Social Insurance 278

(2) Governance of Insolvency Procedures 278

(a) Appointment of Administrators 279

(i) Rights of Appointment 279

(ii) Conditions for Appointment 280

(iii) Rescue or Pre-packs 280

(iv) Moratorium 283

(b) Duties of Administrators 283

(c) Liquidation, Receivership and Voluntary Arrangements 285

(3) Creditor Liability and Voidable Transactions 287

(a) Dispositions after Winding Up, Section 127 287

(b) Transactions at an Undervalue, Section 238 288

(c) Unlawful Preferences, Section 239 290

(d) Voidable Floating Charges, Section 245 290

(e) Transactions Defrauding Creditors, Section 423 291

(4) Director Liability and Unlawful Trading 291

(a) Unlawful Trading 292

(b) Litigation 293

(c) Director Disqualiûcations 294

(5) Shareholder Liability and the Corporate Veil 295

(a) Separate Personality and Fraud 295

(b) Corporate Groups 296

(c) Other Shareholders 298

(6) Conclusion 299

Part III Specific Enterprise Law 301

8 Education 303
(1) Historical Background 304

(2) Finance 309

(a) Universities 309

(i) Public Funding 309

(ii) Private Endowments and Finance 310

(iii) Student Fees 312

(b) Schools 315

(i) Free Public Schools 315

(ii) Fee-Charging Private Schools 315

(3) Governance 317

(a) Department for Education 317

(b) Universities 317

(c) School Governance 320

xvii Contents

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

(d) UNESCO 322

(4) Students’ Rights 323

(a) University Student Rights 323

(i) Right to Have Rules and Law Followed 324

(ii) Equal Treatment 326

(iii) Quality and Competence 327

(iv) No Conûicts of Interest 328

(b) School Student Rights 330

(i) Class Sizes 330

(ii) Admissions and Equal Treatment 331

(iii) Standards of Teaching 332

(5) Conclusion 333

9 Health and Care 334
(1) Historical Background 335

(2) Finance 341

(a) Public Funding, Outcomes and International Comparison 341

(b) Privatisation 345

(i) Private Provision and Competition 346

(ii) Private Finance Initiative 348

(iii) Private Insurance Policies 348

(c) Exceptional Charging and Foreign Patients 349

(d) Intellectual Monopoly Rights and Medical Patents 349

(e) Public Health 352

(3) Governance 354

(a) Department of Health and Social Care and NHS England 355

(b) Integrated Care Boards 356

(c) NHS Foundation Trusts, GPs and Specialists 357

(d) Supervisory Bodies 358

(e) Social Care and Homes 358

(f) World Health Organization 359

(4) Patients’ Rights 359

(a) Right to Treatment 360

(b) Equal Treatment 363

(c) Medical Negligence 363

(d) Conûicts of Interest 364

(5) Conclusion 365

10 Banking 366
(1) Historical Background 367

(2) Finance of Finance and Public Banks 375

(a) Central Bank Governance 377

(b) Monetary Policy 380

(i) Macroeconomic Logic 380

xviii Contents

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

(ii) Goals of Monetary Policy 381

(iii) Monetary Policy Powers 383

(c) International Monetary Fund and World Bank 388

(d) Public Option and Mutual Banks 388

(3) Private Bank Governance 389

(a) Standard Governance Model 389

(b) Licensing Oversight 390

(c) Capital Requirements 390

(d) Bank Insolvency 391

(4) Customers’ Rights 391

(a) Contract and Property Rights 392

(b) Deposit Protection 392

(c) Consumer Protection 392

(5) Conclusion 393

11 Natural Resources 394
(1) Historical Background 395

(2) Finance 402

(a) Climate Damage Science and International Targets 402

(b) Ownership of Resources 407

(c) The Failure of Tort and Criminal Law? 409

(i) Tort Law 410

(ii) Directors’ Duties 414

(iii) Criminal Law 415

(3) Governance of Private Corporations 416

(a) Oil and Gas Authority and Coal Authority 416

(b) Licensing and Planning Permission 418

(i) Oil and Gas Offshore 418

(ii) Fracking 420

(iii) Coal Extraction 422

(c) Decommissioning and Insolvency 423

(4) Public Rights 424

(a) The Right to Clean Energy 424

(b) Taxation or Subsidies 425

(5) Conclusion 426

12 Electricity and Energy 427
(1) Historical Background 428

(2) Finance 435

(a) Climate Damage and Carbon Taxes 435

(i) Total Energy Consumption 435

(ii) Methods to Decarbonise Consumption 436

(iii) Taxation 437

(b) Contracts for Difference and Renewable Obligations 438

xix Contents

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

(c) Feed-In Tariffs 439

(d) Natural Monopoly 441

(3) Governance 442

(a) Ofgem, Licensing and Competition 442

(i) Constitution of GEMA and Ofgem 442

(ii) Licences, Duties and Powers 443

(iii) Competition and Separation 444

(b) Planning Permission 445

(c) Stakeholder Governance 446

(d) Insolvency 449

(4) Customers’ Rights 449

(a) Vote with Feet? 449

(b) Price Regulation 450

(c) Supply and Disconnections 451

(5) Conclusion 451

13 Food, Forests and Water 452
(1) Historical Development 453

(2) Finance 460

(a) Common Agricultural Policy and Water Subsidies 461

(i) UK Agriculture Act 2020 461

(ii) EU Common Agricultural Policy 461

(iii) US Farm Bills 462

(iv) The True Destination of Subsidies 464

(v) Subsidies from and to Water 465

(b) Natural Monopoly and Patents 466

(c) Climate Damage and Pollution 468

(i) Agriculture 468

(ii) Water 469

(3) Governance 471

(a) Agriculture 471

(i) Administration of Subsidies 471

(ii) Private Land-Ownership 472

(iii) Public Land-Ownership 473

(b) Water 475

(i) Scotland, Northern Ireland and Wales 475

(ii) England 476

(c) International Agencies 478

(4) Human Rights 478

(a) Fair Food and Water Prices? 479

(b) Quality of Food and Water 481

(c) Water Supply and Disconnections 482

(5) Conclusion 483

xx Contents

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

14 Housing and Construction 484
(1) Historical Background 485

(2) Finance 489

(a) Building, Construction and Developers 490

(b) Renting and Housing Beneûts 493

(c) Buying and Mortgage Finance 495

(3) Governance 497

(a) Builders and Developers 497

(b) Landlords, Estate Agents and Tenants 499

(c) Home Ownership 500

(4) Home-Dweller Rights 501

(a) Tenant Rights against Landlords 501

(i) Rent Regulation 502

(ii) Security of Tenure 505

(iii) Right to Repair and Habitability 507

(iv) Right to Be Housed 509

(v) Equal Treatment 510

(b) Mortgagor Rights against Banks 512

(c) Homeowner Rights 512

(5) Conclusion 513

15 Road and Rail Transport 514
(1) Historical Development 515

(2) Finance 522

(a) Auto-makers 523

(i) Public Roads and Space 523

(ii) Road Deaths and Casualties 524

(iii) Climate Damage and Toxic Air 525

(iv) State Aid for Manufacturing 529

(b) Buses 530

(c) Taxis and Private Hire Vehicles 530

(d) Business Vehicles 531

(e) Train Companies to Great British Railways? 532

(3) Governance 533

(a) Public Infrastructure 533

(i) Ofûce of Rail and Road 533

(ii) Highways, Charging and Pricing 534

(iii) Network Rail Ltd to Great British Railways? 538

(b) Auto-makers 540

(c) Buses 541

(d) Taxis and Private Hire Vehicles 544

(e) Business Vehicles 546

(f) Trains 547

xxi Contents

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

(4) Passenger Rights 549

(a) Free Travel and Service 549

(b) Fare Regulation 549

(c) Delays and Other Rights 550

(5) Conclusion 550

16 Communications 552
(1) Historical Development 553

(2) Finance 560

(a) Government Subsidies 561

(b) Network Monopoly 563

(c) Data and Ads 564

(3) Governance 565

(a) Public Regulators: Ofcom, Information Commissioner,

ITU and ICANN 565

(i) Ofcom 565

(ii) Information Commissioner 568

(iii) International Telecommunications Union 568

(iv) Internet Corporation for Assigned Names and Numbers 569

(b) Telecoms Companies 570

(c) Web Communication Companies 572

(i) Google and Gmail 573

(ii) Facebook, Instagram, WhatsApp 574

(iii) Microsoft, Outlook, Skype, LinkedIn 576

(iv) Amazon and Data Storage 577

(d) Royal Mail and Post Ofûce 577

(4) Consumer Rights 578

(a) Privacy 578

(b) Free Expression, Fair Prices and Roaming 581

(c) Service and Speed 583

(d) Switching, Telephone Numbers and Data Portability 584

(5) Conclusion 585

17 Web and Broadcast Media 586
(1) Historical Development 587

(2) Finance 592

(a) Advertising and Data 592

(b) Democracy and Political ‘Externalities’ 595

(c) Public Grants, Voluntary Subscriptions and Licence Fee 596

(3) Governance 597

(a) Ofcom and Broadcasters 597

(b) Web Media Companies 599

(i) Wikimedia 599

(ii) Facebook 601

xxii Contents

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

(iii) YouTube, Google and Alphabet 603

(iv) Twitter 604

(c) British Broadcasting Corporation 604

(4) Viewer, Listener and Reader Rights 606

(a) Accuracy and Impartiality 606

(b) Equality and Offensive or Harmful Material 607

(c) Privacy and Data 609

(5) Conclusion 610

18 Marketplaces 611
(1) Historical Development 612

(2) Finance 618

(a) Network Monopoly 618

(b) Data and Information Asymmetry 620

(c) Externalities and Waste 621

(d) Government Subsidies 622

(3) Governance 623

(a) Markets and Supermarkets 624

(b) Internet Marketplaces 625

(i) Amazon 625

(ii) Google Shopping 627

(iii) eBay 627

(c) Employment Agencies 628

(d) Stock Exchanges 630

(4) Trader Rights 630

(a) Access to Marketplace 631

(b) Equal Treatment 631

(c) Right to Communication? 631

(5) Conclusion 632

19 Military and Security 633
(1) Historical Development 634

(2) Finance 642

(a) Parliament Consent for Tax 643

(b) Private Procurement and Corruption 645

(c) Death and Destruction 649

(d) Climate Damage 652

(3) Governance 653

(a) Military Command 653

(b) Military-Industrial Complex 655

(4) Human Rights 656

(a) Right to Security? 657

(b) Right to Life? 658

(5) Conclusion 659

xxiii Contents

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Part IV Policy 661

20 Fiscal and Social Policy 663
(1) The Goals of Government 664

(a) Growth 665

(b) Steady State 667

(c) Dynamic Justice 670

(2) Taxation and Prices 671

(a) Principles of Taxation and Prices 671

(b) Raising Taxation 674

(c) Tax Burden Distribution 675

(3) Budgeting and Public Services 680

(a) Public Debt and Public Funds 680

(b) Annual Budgets 682

(c) Universal Services 683

(4) The Future of Democracy 684

Conclusion: The Future of Enterprise 686

Afterword: Why I’ve Written a Book on ‘Enterprise Law’ 690

Postscript 696

Appendix 699

Index 700

xxiv Contents

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Figures

0.1 The pyramid of general enterprise law and speciûc enterprise

law in the UK page 4

1.1 Cotton imports and iron production, 1700–1805 24

1.2 Real wages in England, 1700–1869 27

1.3 Populations of the USA, UK, Germany, EU, Russia, India

and China 45

1.4 Cola-Cola advertisement, around 1992, from the Richards Group 46

2.1 Graphical representation of a corn market, according to Fleeming

Jenkin 66

2.2 Graphical representation of competitive and monopoly pricing,

according to John Hicks 68

2.3 Prices with bargaining power: a band in space, not a single line 75

3.1 UK inequality and executive pay ratios, 1910–2010 120

4.1 Share ownership dispersion and public pension spending 145

4.2 UK share ownership, 1963–2008 152

5.1 UK union membership and income inequality, 1900–2010 186

5.2 UK top rate of income tax and inequality, 1900–2017 192

5.3 Votes at work in the European Union 202

5.4 UK unemployment 1881–2017 and inûation, 1948–2016 211

8.1 Literacy in the UK, France and the world, 1500–2020 307

8.2 UK higher education funding sources, 2017, total £35.7bn 310

9.1 UK life expectancy and infant mortality, 1840–2020 338

9.2 Health spending in US$ and life expectancy, 2011 344

9.3 Health spending US$ and life expectancy, 2015–16 345

11.1 Carbon dioxide concentrations, 1000 AD–2020 397

11.2 UK coal production and imports, 1853–2018 399

11.3 UK ûnal energy consumption, 2015–18 405

11.4 UK ûnal energy consumption by user, 2015–18 406

11.5 UK offshore oil drilling and licensing rounds 419

12.1 UK energy and electricity composition, 2019 436

12.2 UK nominal electricity and gas average prices, 2010–20 441

13.1 UK agricultural workforce and wheat, barley and oats

output, 1270–2014 458

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

13.2 Real average water and sewerage bills in England, 1989–2018 480

14.1 Population growth and cumulative house completions,

1949–2019 489

14.2 House building in the UK, 1949–2019 491

14.3 Council and social housing sales in Great Britain, 1970–2019 496

14.4 UK housing ownership and rent, 1980–2018 500

14.5 UK house prices, nominal and real, 1975–2017 503

15.1 US horse, motor and people populations, 1900–2015 520

15.2 UK passenger transport mode, 1952–2017 521

15.3 UK greenhouse gas emissions, 1990–2017 526

15.4 Bus passenger journeys, 1970–2017 542

16.1 Ofcom wholesale and retail line-rental price movements,

2006–16 564

18.1 UK real annual growth and unemployment, 1831–2017 616

19.1 Most violent periods of human history 637

19.2 UK military spending and human development, 1960–2018 643

19.3 World military spending ($bn), 2019 644

20.1 World population growth, 1700–2100 669

20.2 Public sector revenue (£bn), 2019–20 676

20.3 National debt as % of GDP, 1921–2021 681

20.4 Public sector spending (£bn), 2019–20 682

xxvi List of Figures

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Tables

0.1 FTSE and S&P 500 enterprise classiûcations page 5
1.1 Snapshots of enterprise law history 18
1.2 Major inventions and discoveries 25
1.3 Major steps in public ownership of enterprise 39
1.4 Major reprivatisations in UK enterprise 43
2.1 Human rights and enterprise law 86
3.1 Top 50 public companies on the FTSE 100, September 2018 96
3.2 Top 50 public companies globally, March 2018 97
3.3 Worst 10 UK companies for excessive pay 121
4.1 Major shareholders in UK blue chip companies 142
4.2 Top 50 asset managers in the world by assets under management 144
5.1 Employee and worker rights 179
9.1 Health systems by type 343
9.2 Top 10 companies by global market share of prescription drugs,

2019 350
10.1 Top UK banks 376
10.2 Top world banks 377
11.1 Major environment events 397
11.2 Top 25 historical carbon emitters 405
12.1 Units of electrical measurement and meaning 430
12.2 Big Five UK energy companies 434
12.3 Examples of energy use or generation 435
13.1 Who owns England and Wales? 472
13.2 Water companies, dividends and major shareholders, 2018 476
14.1 House builders, by number of houses sold 490
14.2 Construction companies, by revenue 490
15.1 Top 20 auto-makers, 2016 524
15.2 Toxic vehicle emissions and Euro 1–6 limits 527
15.3 Top 10 bus companies in London and UK 531
16.1 Frequency and wavelength uses 559
16.2 The Internet’s eclipse of everything 561
16.3 Big-tech tax and revenues in the UK, 2018 563
16.4 Worldwide net ad revenues, 2019 565
16.5 Broadband, mobile and landline market shares, 2019 570
16.6 Internet speeds and government ownership by country,

March 2021 571

www.cambridge.org/9781316517642
www.cambridge.org


Cambridge University Press & Assessment
978-1-316-51764-2 — Principles of Enterprise Law
The Economic Constitution and Human Rights
Ewan McGaughey
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

17.1 Largest websites, 2019, and monetisation, 2018 593
18.1 UK supermarkets corporation tax, rates, proûts and revenue,

2020; market share, 2018 623
18.2 Top 10 stock exchanges, 2019 630
19.1 Top 20 arms dealers, 2020 646
19.2 Nine of the top private military contractors (apparently) 648
20.1 Fertility rates among selected countries, 2018 668
20.2 National insurance for employees and self-employed, 2021 676
20.3 Income tax (employment, trade, dividends, etc.), 2021 676
20.4 Capital gains tax, 2021 677
20.5 Corporation tax, from 2023 677
20.6 Business rates, 2021–2, based on 2015 valuation 677
20.7 VAT and excise duties, 2021 677
20.8 Inheritance tax, 2021 677
20.9 Council tax bands in England, 2021, based on 1991

property values 678

xxviii List of Tables

www.cambridge.org/9781316517642
www.cambridge.org

