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Lettres écrites de la montagne (Rousseau), 149
Liberalism, socialism versus, 107–8
Libertarianism
democracy and, 132–33
distrust of government and, 140
economic regulation versus freedom of expres-

sion, 29–30, 84
freedom of expression and, 58–59, 67, 130
freedom of press and, 135
Hayek on, 49
republicanism, compatibility with, 100

Liberty
formal versus real liberty (See Formal versus real

liberty)
negative liberty (See Negative liberty)
positive liberty (See Positive liberty)

Lipset, Martin, 68
Literary expression, 133
Locke, John
generally, 99
American Colonies, influence in, 215
American Revolution, influence on, 140–41, 171,

172, 195–96
Aristotle versus, 172
Cato’s Letters, influence on, 218, 219–20
Christian nature of natural law and, 173
on civility, 186
on conscience and freedom of expression, 8
Declaration of Independence, influence on,

182, 214
Declaration of the Rights of Man and of the

Citizen of 1789 and, 106, 156
on defensive nature of liberty, 201
on executive power, 176
Fichte compared, 89
France, lack of influence in, 143
freedom of expression, influence on, 171, 172,

193, 197
on freedom of religion, 226–27
Fundamental Constitutions of Carolina and, 214

Hutcheson and, 179
on “inalienable rights,” 174, 194, 196, 223
Jefferson, influence on, 183, 216, 221–22
judicial review and, 196–97
on judiciary, 184–85, 196–97
on legislative power, 177, 185, 196, 201
on “legislator,” 152–53
on liberty, 49
on limited government, 141
Madison, influence on, 186, 216
on majoritarianism, 177–78
on natural law, 47, 172, 173, 176–77, 194, 196
on natural rights, 213
Otis, influence on, 215
Paine, influence on, 216–17
Physiocrats and, 211
political correctness and, 51, 193
on political society, 173–74, 175–76
on property, 176, 203–4, 221, 223
Protestant Reformation and, 97
on public good, 176
on reason, 174, 175, 182
on role of government, 172
Rousseau versus, 174, 175, 176–77, 193, 194,
196, 205

on sociability, 173–74
social contract theory and, 174–75
“state as arbitrator of free play of interests” and,
143, 171–72, 182

on “state of nature,” 148
teleology and, 173
trust of government and, 142, 194

Loughlin, Martin, 71, 81, 101, 149, 177, 204
Louisiana Constitution, 127
Luther, Martin, 96, 97

Mably, Abbé, 82, 117
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Rabaut Saint-Étienne, Jean-Paul, 210, 222
Randolph, Edmund, 199
“Rational basis” review, 24, 129
Rationalism
in Declaration of the Rights of Man and of the

Citizen of 1789, 163
Enlightenment and, 165
in France, 40
French Revolution, dangers of in, 163,

165–66, 170
positive liberty and, 37
Rousseau and, 143, 151, 154, 169–70
“Terror” as consequence of, 163, 167
“universal” rationalism, 166
voluntarism versus, 166

Rawls, John
on moral agency, 10
on primary goods, 14
on reason, 148
on self-respect, 245

Real versus formal liberty. See Formal versus real
liberty

Reason
Ancien Régime versus, 109, 163
“cult of reason,” 119
Declaration of the Rights of Man and of the

Citizen of 1789 and, 90–91

290 Index

www.cambridge.org/9781316517635
www.cambridge.org


Cambridge University Press
978-1-316-51763-5 — Freedom of Expression
Ioanna Tourkochoriti
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

determinist conception of government and, 166
France, state as determining agent in, 236
French Revolution and, 90–91
Hegel on, 90–91
importance of freedom of expression for, 9
individual versus state as determining agent,

236, 237
Kant on, 249
Locke on, 174, 175, 182
Madison on, 174
polis and, 162
Rawls on, 148
Rousseau and, 148
“state as arbitrator of free play of interests” and,

174, 175
United States, individual as determining agent

in, 236
Reconstruction (US), 103–4
Red Lion Broadcasting, Inc. v. Federal

Communications Commission (1969), 135,
225–26

Reflexivity, 146–47
Reid, Thomas, 191
Religion
Declaration of Independence, influence on, 97
freedom of (See Freedom of religion)
religious symbols (See Religious symbols)
Tocqueville on, 97, 195
virtue, religious pluralism and, 190–91

Religious symbols
burka ban (See Burka ban)
dignity and, 38
ECtHR and, 4
in France, 23, 24, 37, 38, 53
hybrid rights and, 4
secularism and, 120
United States versus France, 4

Republicanism
American Revolution and, 121
Antiquity and, 61–62, 222
“civic humanism” and, 220–21
classical republicanism, rejection in United

States, 183–84
Declaration of Independence and, 82
Declaration of the Rights of Man and of the

Citizen of 1789 and, 70–71
distrust of government in United States and, 61
in France, 69–70, 83, 200
French Revolution and, 158
Jefferson on, 223–24
libertarianism, compatibility with, 100
liberty and, 228–29
minority rights and, 189
natural rights and, 70, 200, 222

“natural rights republicanism,” 223–24
neo-Roman theories of, 61–62
paternalism and, 200
public good and, 228–29
State constitutions and, 82
in United States, 84, 200
United States versus France, 7–8, 61, 104, 120,
228–29

Whigs and, 121, 188
The Republic (Plato), 150
“Retained rights,” 227–28
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Staël, Germaine de, 166

State action doctrine, 20
“State as arbitrator of free play of interests”
distrust of government and, 236
executive power and, 176
legislative power and, 177
Locke and, 143, 171–72, 182
natural law and, 172, 173, 176–77
Paine and, 182
reason and, 174, 175
role of government and, 172, 178–80, 181–82
Scottish Enlightenment and, 143, 171–72, 182
social contract theory and, 174–75, 179

State constitutions. See also specific State
Bills of Rights, 74, 82, 185, 199
Constitution of 1787 (US), effect of, 67–68
freedom of press under, 72–73
natural rights in, 74, 214
negative liberty and, 82
republicanism and, 82
social rights in, 127

State intervention
burka ban and, 37, 81, 241
“citizen” as basis of “man” and, 203
crimes against humanity denial laws and, 237
“dwarf-throwing” and, 23
in France, 141–42, 169
freedom of expression and, 80–81, 214
harm caused by expression, to remedy, 214
hate speech and, 81
New Deal and, 68–69, 84, 124–25, 129
Paine on, 217
political campaign funding and, 37, 80–81, 226
positive law and, 229–30
Progressivism and, 84
Roosevelt and, 124–25
Smith on, 180–81, 190

“State of nature”
Hobbes on, 179
Hutcheson on, 179
Locke on, 148
Rousseau on, 146, 148–49

Stoicism, 161
Stone, Harlan F., 129–30
Strauss, Leo, 151
“Strict scrutiny” review, 24, 129
Strong state
in France, 53, 189
polis and, 152, 169
as prerequisite for protection of freedom of

expression, 34–35
Rousseau on, 152–53, 156

Structural differences
privacy and, 20–21
United States versus France, 20–21

294 Index

www.cambridge.org/9781316517635
www.cambridge.org


Cambridge University Press
978-1-316-51763-5 — Freedom of Expression
Ioanna Tourkochoriti
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

Subjectivity
in Antiquity, 44
France, negation of in, 237
natural rights and, 44–46
polis and, 143
Rousseau and, 146–47, 237

Summary View of the Rights of British America
(Jefferson), 215

Sunstein, Cass R., 125
“Supreme Being,” 161–62
A System ofMoral Philosophy (Hutcheson), 178–79

Target, Gui-Jean-Baptiste, 88
Taxation
in American Colonies, 74, 214–15
American Revolution and, 60
Declaration of Independence and, 60
Jefferson on, 122, 215
natural rights and, 214–15
property and, 115
Smith on, 180

Telos, 41, 43–44
“Terror”
abstract nature of French Revolution as leading

to, 91, 96
Bonaparte versus, 92
class struggle and, 113
Hegel on, 96, 138
internal “enemy” and, 156
Jacobins and, 91
Marx on, 112
rationalism, as consequence of, 163, 167
Robespierre and, 162

Thermidorians, 108, 162, 213
Thirteenth Amendment (US), 224
Thought of Misfortune (Rousseau), 145
Thouret, Jacques Guillaume, 158
Time, place, and manner restrictions, 2
Tocqueville, Alexis de
generally, 109, 144
on dialectic between egalitarian social state and

democratic mores, 167
on freedom of press, 16
on French Revolution, 85, 86–87
Hegel and, 167
on majoritarianism, 235
on natural law, 46
on negative liberty, 100, 187–88, 219
on ordinary versus administrative justice,

77

on Protestant Reformation, 96
on religion, 97, 195
on socialism, 118
on United States versus France, 167

Transparency
importance of freedom of expression for, 58–59
in United States, 235

Trenchard, John, 60, 218
Tribe, Laurence, 29, 32
“Trumps,” rights as, 41, 184
Trust of government

American Revolution and, 60
burka ban and, 141
crimes against humanity denial laws and, 141
data privacy and, 136
Declaration of Independence and, 61, 73, 232
“dwarf-throwing” and, 141
in France, 78
freedom of expression and, 142, 192–93
hate speech and, 141
hermeneutics, effect of attitudes toward govern-
ment on, 29–30

historical development of freedom of expression
in United States, effect on, 131, 134

libertarianism and, 140
Locke and, 142, 194
New Deal and, 78–79
“overdetermination” of liberty, dangers of, 140
privacy, effect on, 30
Progressivism and, 78–79
republicanism and, 61
Scottish Enlightenment and, 142
Smith and, 192
“state as arbitrator of free play of interests”
and, 236

in United States, 60, 69, 78, 235
United States versus France, 6, 52–53, 231

Tushnet, Mark, 17, 20, 63, 134

United States. See specific topic
United States v. Carolene Products Co. (1938),

24, 129
Universalism

Declaration of the Rights of Man and of the
Citizen of 1789 and, 84–86, 105, 138

French Revolution and, 84–86, 87, 93–94,
138, 158

Hegel on, 87
liberty and, 118–19
Rousseau and, 151

“Universal” rationalism, 166
Universal rule for freedom of expression,

233–34
Unpopular speech, 192–93
Utilitarianism

Bentham and, 95
freedom of expression and, 12
Mill and, 12

Index 295

www.cambridge.org/9781316517635
www.cambridge.org


Cambridge University Press
978-1-316-51763-5 — Freedom of Expression
Ioanna Tourkochoriti
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

Utopianism
New Deal distinguished, 126
Rousseau and, 146
Smith on, 164–65
utopian communism, 117

Vattel, Emer de, 102
Vedel, Georges, 71
Vermont Constitution, 190, 221–22
Vermont Declaration of Rights (1777), 74
Viewpoint discrimination, 2, 14
Villey, Michel, 39, 41, 104, 201
Virginia Charter (1606), 73, 214
Virginia Constitution, 221–22
Virginia Declaration of Rights (1776), 74, 189–90
Virginia Resolution, 66–67
Virtue

Hobbes on, 150–51
religious pluralism and, 190–91
Rousseau on, 38, 145, 150–51
Saint-Just on, 161
in United States, 188–90

Voltaire, 8
Voluntarism, rationalism versus, 166
Vulnerable, protection of, 242, 243–44

Waldron, Jeremy, 34
Warren, Earl, 126
The Wealth of Nations (Smith), 180
Weber, Max, 15
Weinrib, Laura, 17, 130–31
Welfare state, dignity and, 25–26
West, Thomas G., 191
Whigs (England)
generally, 66
Cato’s Letters and, 60, 218,

219–20
on corruption, 62
freedom of expression and, 59
on negative liberty, 49
republicanism and, 121, 188

Whigs (US), 191
Whitman, James Q., 21, 30
Whitney v. California (1927), 132
William of Ockham, 45
Wood, Gordon S., 58, 59, 60, 62, 66, 74, 102, 121,

178, 182
Writs of Assistance case (1761), 74

Zarka, Yves-Charles, 202
Zuckert, Michael, 219–20

296 Index

www.cambridge.org/9781316517635
www.cambridge.org

