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enhanced penalties for, 245
equal citizenship, as negating, 245—46
in France, 138
harm caused by, 24546
individual versus group, offense toward, 7
“moralizing rational republic” and, 140
paternalism and, 154-55
race and, 245
as speech acts, 245
state as guarantor of liberty and, 139
state intervention and, 81
trust of government and, 141
United States versus France, 2, 24445, 246—47
women and, 245
Hawaii Constitution, 127
Hayek, Friedrich von, 49, 50-51, 52, 12526
Hegel, Georg Wilhelm Friedrich
Burke compared, 94
on contingency, 91-92
on dangers of abstract nature of French
Revolution, 91, 93, 96
on Declaration of the Rights of Man and of the
Citizen of 1789, 83
dialectic view of history, 92-93, 94
on French Revolution, 85-86, 87-88, 89, 98, 124
on Protestant Reformation, 96
on reason, go—g1
on “Terror,” 96, 138
Tocqueville and, 167
on truth, ¢
on universalism, 87
Heidegger, Martin, 10-11
“Heightened scrutiny,” 24
Heinze, Eric, 14, 246—47
Hermeneutics
anticipations of meaning and, 2728
attitudes toward government, effect of, 2930
as circular process, 27-28
constitutional texts, 29
prejudices and, 2829
revolutionary ideals, effect of, 29-30
Historical development of freedom of expression
in United States
Cold War and, 134
comparative approach, 128
compromise between liberals and conservatives,
130-31
democracy and, 131-32
distrust of government and, 131, 134
later expansion of protection, 134
McCarthyism and, 134
negative liberty and, 132-33

New Deal, impact of, 128, 129, 130-31
overview, 127-28
Progressivism and, 131-32
role of government and, 131
self-government and, 133
Hobbes, Thomas
Adams and, 184
on liberty, 47
on morality, 50
on natural law, 46—47, 194
on “state of nature,” 179
on virtue, 150-51
Holmes, Oliver Wendell, 11-12, 128
Holocaust denial, 3, 40, 23738
Hume, David
on freedom of press, 13
on government, 62
on self-interest, 62
Husserl, Edmund, 10-11
Hutcheson, Francis
Aristotle versus, 180
Locke and, 179
political correctness and, 51
on role of government, 178-80
Rousseau versus, 179, 180
social contract theory and, 179
on “state of nature,” 179
Hutson, James H., 98
Hybrid rights, 4

Idealism
Declaration of the Rights of Man and of the
Citizen of 1789 and, 105
empiricism versus, 104
French Revolution and, 83, 86-87, 98, 124
Ideologues, 92—93, 116, 166
“Imaginary institution”
civil society as, 31
functionality versus, 31
“Invisible Constitution” compared, 32
judicial discourse and, 31-32
New York Times Co. v. Sullivan and, 32
rationality versus, 31
Imperialism, French Revolution resulting in, 163
“Inalienable rights”
conscience and, 25
in Declaration of Independence, 170, 183, 221-22
freedom of religion as, 227
Locke on, 174, 194, 196, 223
property as, 211
Incitement, 2
Independent Whig, 6o
Individualism
communitarianism versus, 190
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Individualism (cont.)
dignity as transcending individual, 24
individual development, importance of freedom
of expression for, 8—9
limits on in France, 235-36
natural law, individual as central to, 45
negative liberty, state versus individual, 36
Rousseau and, 229
self-realization in United States, 235
Internal liberty, external liberty versus, 237
“Invisible Constitution,” 32

Jackson, Andrew, 133
Jacobins
generally, 161
“cult of reason,” 19
Declaration of the Rights of Man and of the
Citizen of 1789 and, 108
Kant on, 164
morality and, 92
mores, liberty, and, 160
political humanism and, 46
on role of government, 57
on Rousseau, 143, 155, 16g—70
“Terror” and, g1
Jaume, Lucien, 143
Jaures, Jean, 18
Jefferson, Thomas
Declaration of Independence and, 85
on freedom of religion, 22627
on happiness, 223
on liberty, 183
Locke, influence of, 183, 216, 22122
on natural law, 183
on natural rights, 215, 216
on negative liberty, 222
on poverty, 121—22
Rabaut Saint-Etienne and, 222
on republicanism, 22324
Scottish Enlightenment, influence of, 183
on Sedition Act, 66-67
on “self-evident truths,” 182
on slavery, 224
Smith, influence of, 183
on taxation, 122, 215
Jellinek, George, 97
Jones v. City of Opelika (1942), 129—30
Judicial review
freedom of expression and, 78, 198
Locke and, 196—97
“rational basis” review, 24, 129
social rights and, 127
“strict scrutiny” review, 24, 129
in United States, 74-75, 78, 127

United States versus France, 225
Judiciary
Adams on, 184-85

Conseil constitutionnel (France), 2-3, 76-77, 78

Conseil d’Etat (France), 4-5
Cour de cassation (France), 77
ex ante understanding of liberty and, 41
Hamilton on, 75
judicial review (See Judicial review)
Madison on, 75

Jusnaturalism, 39, 4041, 199, 203

Kalven, Harry, 18
Kant, Immanuel
on counter-revolutionaries, 164
on deontological justification for freedom of
expression, 9
on freedom of expression, 13
on French Revolution, 86, 124, 164
on Jacobins, 1604
legality versus morality, 52
on positive liberty, 37-38
on reason, 249
on self-government, 164
Kelsen, Hans, 27
Kennedy, Anthony, 192
Kentucky Resolution, 66-67
Kessler, Jeremy, 128
Keynesianism, 124
King, Martin Luther, 18
Kuhn, Thomas, 10-11
Ku Klux Klan, 193

Lafayette, Marquis de, 208
Laicite, 239
Lally-Tolendal, Gérard de, 115, 208
L’Ancien régime et la Révolution (Tocqueville),
109, 144
Law of July 19th, 1881 (France), 1920
Law on the Presumption of Innocence
(France), 77
Laws (Plato), 150
Lebovic, Adam, 18, 130, 131
Lefort, Claude, 114
Legal positivism. See also Positive law
Aristotle and, 155
Burke and, 94
in Declaration of the Rights of Man and of the
Citizen of 1789, 212
Fichte and, 93
in France, 42, 155
Legal Realism, 123
Legicentrism, 42, 72, 200, 213
“Legislative despotism,” 64, 158
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Legislative power

in France, 198

limitation of in United States, 201

Locke on, 177, 185, 196, 201

“state as arbitrator of free play of interests”
and, 177

Legislative recusal rules, 248
Legitimacy

general will and, 22829
natural rights and, 22829
normativity and, 27

social contract theory and, 146

Leibniz, Gottfried Wilhelm, 151

Letters on Religious Toleration (Locke), 226—27
Lettres écrites de la montagne (Rousseau), 149
Liberalism, socialism versus, 107-8
Libertarianism

democracy and, 132-33

distrust of government and, 140

economic regulation versus freedom of expres-
sion, 29-30, 84

freedom of expression and, 5859, 67, 130

freedom of press and, 135

Hayek on, 49

republicanism, compatibility with, 100

Liberty

formal versus real liberty (See Formal versus real
liberty)

negative liberty (See Negative liberty)

positive liberty (See Positive liberty)

Lipset, Martin, 68
Literary expression, 133
Locke, John

generally, 99

American Colonies, influence in, 215

American Revolution, influence on, 14041, 171,
172, 195-96

Aristotle versus, 172

Cato’s Letters, influence on, 218, 219—20

Christian nature of natural law and, 173

on civility, 186

on conscience and freedom of expression, 8

Declaration of Independence, influence on,
182, 214

Declaration of the Rights of Man and of the
Citizen of 1789 and, 106, 156

on defensive nature of liberty, 201

on executive power, 176

Fichte compared, 8¢

France, lack of influence in, 143

freedom of expression, influence on, 171, 172,
193,197

on freedom of religion, 22627

Fundamental Constitutions of Carolina and, 214

Hutcheson and, 179

on “inalienable rights,” 174, 194, 196, 223

Jefferson, influence on, 183, 216, 22122

judicial review and, 196—97

on judiciary, 184-8s, 196—97

on legislative power, 177, 185, 196, 201

on “legislator,” 152—53

on liberty, 49

on limited government, 141

Madison, influence on, 186, 216

on majoritarianism, 177-78

on natural law, 47, 172, 173, 176-77, 194, 196

on natural rights, 213

Otis, influence on, 215

Paine, influence on, 216-17

Physiocrats and, 211

political correctness and, 51, 193

on political society, 17374, 175-76

on property, 176, 203—4, 221, 223

Protestant Reformation and, 97

on public good, 176

on reason, 174, 175, 182

on role of government, 172

Rousseau versus, 174, 175, 176-77, 193, 104,

196, 205

on sociability, 17374

social contract theory and, 174—75

“state as arbitrator of free play of interests” and,

143, 171—72, 182

on “state of nature,” 148

teleology and, 173

trust of government and, 142, 194
Loughlin, Martin, 71, 81, 101, 149, 177, 204
Louisiana Constitution, 1277
Luther, Martin, 96, 97

Mably, Abbé, 82, 117
Machiavelli, Niccolo, 37, 62, 220
The Machiavellian Moment (Pocock), 22021
Madison, James
on Antiquity, 189
on checks and balances, 65
on civility, 186
on civil society, 186-87
on commercial republic, 186-87
on corruption, 63
on freedom of expression, 16, 17, 19
on freedom of religion, 227
on judiciary, 75
Locke, influence of, 186, 216
on minority rights, 103, 189
on moderation of majoritarianism, 185
on natural rights, 216, 221
on poverty, 121—22
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Madison, James (cont.)
on property, 176, 221
on public good, 56, 218
on reason, 174
Rousseau versus, 189, 207
on Sedition Act, 66-67
on slavery, 224
Smith, influence of, 186
Maistre, Joseph de, 93
Majoritarianism
Constitution of 1787 (US), moderation of
majoritarianism in, 185
dangers of, 23435
democracy and, 234-35
Locke on, 177-78
Madison on moderation of majoritarianism, 185
Tocqueville on, 235
Malouet, Pierre Victor, 107
Mandeville, Bernard, 184
Manent, Pierre, 155
Marbury v. Madison (1803), 75
“Marketplace of ideas,” 11-12, 128
Marx, Karl
on Declaration of the Rights of Man and of the
Citizen of 1789, 111
on democracy, 15
on French Revolution, 109-14
“from each according to his abilities to each
according to his needs,” 115
on negative liberty, 36, 8o, 110
on positive liberty, 113-14
on property, 204, 205-6
Rousseau versus, 10-12
on social inequality, 111
on “Terror,” 112
Maryland Act for the Liberties of the People (1639),
73 214
Maryland Declaration of Rights (1776), 74
Massachusetts Constitution, 190
Massachusetts Declaration of Rights (1780), 74
Master-slave relationship, 36-37
Mayflower Compact (1620), 85, 97
Mazauric, Claude, 117
McCarthyism, 134
Media. See Freedom of press
Meiklejohn, Alexander, 14, 133
Miami Herald Publishing Co. v. Trujillo (1974),
22526
Michigan Constitution, 68
Military despotism, French Revolution resulting
in, 163
Mill, John Stuart
on consequentialist justification for freedom of
expression, 10

Index

incitement and, 2
on “marketplace of ideas,” 12, 128
phenomenology and, 11
on truth, 192
utilitarianism and, 12
Milton, John, 8—9
Minimum wage, 125-26
Minority rights
Madison on, 189
republicanism and, 189
Mirabeau, Comte de, 208, 212
Modern conception of natural law, 167-68,
200, 229
Modernity
Antiquity versus, 40
ethics versus politics in, 47
France, amalgam of Antiquity and Modernity
in, 40—41
legality separate from morality in, 43
in United States, 40, 41, 42
Montagnards, 161
Montesquieu, 65, 187
“Moralizing rational republic”
Ancien Régime compared, 165-66
burka ban and, 140
crimes against humanity denial laws and, 140
determinist conception of government and, 166
“dwarf-throwing” and, 140
general will and, 157
hate speech and, 140
metaphysical foundations of, 161-62
mores, liberty and, 160-61
paternalism and, 155, 23637
positive law and, 229-30
rationalism, dangers of, 163, 165-66, 170
Rousseau and, 140—41
“royal imaginary” and, 158
“slippery slope” argument against, 23637
social contract theory, impact of, 158, 159
“Supreme Being” and, 161-62
Morality
Declaration of Independence and, 97
dignity as inviolability of moral status, 25
economic regulation and, so-51
Hobbes on, 50
Jacobins and, 92
legality versus, 43, 51, 52
moral agency, importance of freedom of
expression for, 10
police power and, 191-92
politics versus, 51-52
positive liberty, moral aspect of, 37-38, 199—200
Rousseau on, 50
Smith on, 50
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Moral sphere
dignity and, 25
natural law and, 168
political sphere and, 146, 14748, 152, 241—42
role of government and, 52
Rousseau on, 169
separation of spheres, 51, 144, 241—42
United States, separation from political sphere
in, 24142
Morelly, Etienne, 17
Mores, liberty and, 160-61
Mounier, Emmanuel, 115, 208

National Labor Relations Act (US), 125, 12829
National Resources Planning Board (US), 125
Natural law
absorption by positive law, 144, 149, 152, 165
in Antiquity, 42—43, 48
Aristotle and, 41, 42-44, 157
Bentham on, 95
in bourgeois thought, 209
Christian nature of, 173
“citizen” as basis of “man” versus, 210
classical conception of, 167-68, 200, 229
Declaration of Independence and, 58, 182,
183,199
Declaration of the Rights of Man and of the
Citizen of 1789 and, 47—49, 168, 229
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conscience as, 04, 120

in Constitution of 1787 (US), 214, 22829

in Constitution of 1789 (France), 213

in Declaration of Independence, 213, 214, 223

in Declaration of the Rights of Man and of the
Citizen of 1789, 100

federal government versus, 63-04

First Amendment and, 22526

freedom of expression as, 69

Hamilton on, 225

Jefferson on, 215, 216

legitimacy and, 228—29

Locke on, 213

Madison on, 216, 221

“natural rights republicanism,” 223-24

Paine on, 216-17

political campaign funding and, 249

as positive rights, 4849

pragmatism and, 124

property as, 223

public order, as threat to, 208

republicanism and, 70, 200, 222

Rousseau, renunciation by, 206—7

slavery, incompatibility of, 224

state and, 202—3

in State constitutions, 74, 214

subjectivity and, 44-46

taxation and, 21415

defined, 39 in United States, 36, 39, 139, 199, 200
democracy and, 48-49 “Natural rights republicanism,” 22324
evolution of in United States, 217 Negative constitutionalism, 71-72, 78
in France, 48—49 Negative liberty

general will and, 157

Hobbes on, 46—47, 194

individual as central to, 45

Jefferson on, 183

legicentrism and, 42

Locke on, 47, 172, 173, 194, 196

modern conception of, 167-68, 200, 229

moral sphere and, 168

political sphere and, 168

positive law versus, 43—44, 142—43, 170, 17677

role of government and, 58

Rousseau on, 157

Sieyes on, 15657

Smith on, 180

social contract theory and, 45—47

social sphere and, 168

“state as arbitrator of free play of interests” and,
172,173, 176-77

Tocqueville on, 46

United States versus France, 195

Natural rights
Adams on, 215-16

American Revolution and, 222

in Antiquity, 201

Aristotle on, 201

“collective consciousness” and, 190

Constitution of 1787 (US) and, 98

Constitution of 1789 (France) and, 88, 89

Declaration of Independence and, 8z, 98,
99, 100

Declaration of the Rights of Man and of the
Citizen of 1789 and, 100, 108, 118

defensive nature of, 201

dignity and, 21, 2223, 25

ensuring preconditions for, 121

ex ante understanding of, 70

First Amendment and, 22526

freedom of expression as, 32-33, 39—40, 41,
58—59, 70, 8o, 81

French Revolution and, 88

historical development of freedom of expression
in United States and, 132-33

Jefferson on, 222

Marx on, 36, 80, 110
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Negative liberty (cont.)
national identity in United States and, 141
Paine on, 217
positive liberty versus, 21, 22-23, 32-33
property as, 50, 116
protection by state, 4950
role of government and, 49—50
Roosevelt and, 125
State constitutions and, 82
state versus individual, 36
Tocqueville on, 100, 187-88, 219
in United States, 37, 52, 78, 81, 138-39
Whigs on, 49
New Deal
economic regulation and, 68-69, 124—25
freedom of expression, impact on, 128, 129,
130-31
freedom of religion, impact on, 129
socialism, as preventing, 68-69
social rights and, 12425, 126
state intervention and, 68-69, 84, 12425, 129
trust of government and, 78—79
utopianism distinguished, 126
New Hampshire Bill of Rights (1783), 74
New Hampshire Constitution, 190
“Newsworthiness,” 5, 244
New York Constitution (1777), 74
New York Constitution (1821), 74
New York Constitution (1938), 127
New York Times Co. v. Sullivan (1964), 18-19, 20,
32,194
Ninth Amendment (US), 225, 22728
Nixon, Richard, 127
Non-domination versus non-interference, 36-37

North Carolina Declaration of Rights (1776), 74

Ordinary versus administrative justice, 77
Organicism, 191
Organic unity
Ancien Régime and, 53
“assistance” and, 141
civil society and, 199
in France, 120
“royal imaginary” and, 53-54, 143
social rights and, 168
Otis, James, 74, 205, 214-15, 224
Outrageous speech, 19293
“Over-determination” of liberty
burka ban as, 240
dangers of, 82, 119, 139
public good and, 82, 119
role of government and, 235
social rights and, 139
trust of government and, 140

Paine, Thomas
Burke versus, 165
Declaration of Independence, influence on, 181
on Declaration of the Rights of Man and of the
Citizen of 1789, 165
dialectic view of history and, 94
freedom of religion and, 129
on French Revolution, 165
Locke, influence of, 216-17
on natural rights, 216-17
on negative liberty, 217
on Physiocrats, 211
political correctness and, 193
on property, 217
on role of government, 181-82
Rousseau versus, 212, 216
on state, 242
“state as arbitrator of free play of interests”
and, 182
on state intervention, 217
Patel, Kiran Klaus, 126
Paternalism
in Ancien Régime, 156
crimes against humanity denial laws and,
154-55, 237
in France, 39, 40, 42, 53, 54, 143, 144, 154-55, 107,
193, 200
French Revolution and, 155
harm caused by expression and, 167
hate speech and, 15455
“moralizing rational republic” and, 155, 23637
republicanism and, 200
Rousseau and, 14243, 153, 156, 169-70, 193
“royal imaginary” and, 53, 54
United states, lack of in, 69, 167, 171, 193
Pech, Laurent, 21
Pennsylvania Constitution, 19o, 22122
Pennsylvania Declaration of Rights (1776), 74,
189—90
Pettit, Philip, 36-37
Phenomenology
freedom of expression and, 10-11
Mill and, 11
Philonenko, Alexis, 14540, 152
Physiocrats, 1056, 211
Pico della Mirandola, Giovanni, 51
Pincus, Steve, 65, 189
Pity, 148, 149
Plato, 150
Pocock, ].G.A,, 188, 22021
Polanyi, Karl, 249
Police power, 191-92
Polis

“citizen” as basis of “man” and, 41, 203
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positive law and, 43—44
reason and, 162
strong state and, 152, 169
subjectivity and, 143
well-being and, 43
Political campaign funding
argument for regulation of, 12
Buckley v. Valeo (1979), 137
Citizens United v. Federal Election Commission
(2010), 37, 80-81,133-34, 13637, 235, 24749
corporations and, 248—49
dissemination of information ensuring, 137
electoral integrity, importance of, 249
false speech and, 249
formal versus real liberty and, 136—37, 247-49
in France, 248, 249
legislative recusal rules and, 248
natural rights and, 249
state intervention and, 37, 80-81, 226
United States versus France, 3—4, 7
Political correctness
as selfregulation, 193, 19495, 231
in United States, 1, 20, 51
Political humanism, 4446
Political liberty
economic liberty versus, 129
French Revolution and, 88-89
Political parties in United States, 133-34. See also
specific party
Political sphere
Habermas on, 249
importance of freedom of expression for, 13
moral sphere and, 146, 14748, 152, 24142
natural law and, 168
role of government and, 52
Rousseau on, 169
separation of spheres, 51, 144, 241—42
social sphere and, 2324, 111, 144, 153-54
United States, separation from moral sphere in,
24142
Polybius, 62
Popper, Karl, 245
Positive constitutionalism, 71—72, 78
Positive law
absorption of natural law by, 144, 149, 152, 165
Fichte on, 207
in France, 229-30
French Revolution and, 86
“moralizing rational republic” and, 22930
natural law versus, 43—44, 142—43, 170, 17677
polis and, 43—44
rights and, 209-10
Rousseau and, 93, 14243, 144, 149, 152, 155, 165,
176—77, 202

state intervention and, 229—30
Positive liberty
burka ban and, 52
“citizen” as basis of “man” and, 199
corresponding obligation, requirement of,
222
Declaration of the Rights of Man and of the
Citizen of 1789, under, 23-24, 198-99
dignity and, 21, 2223
“dwarf-throwing” and, 52
in France, 37, 52, 81-82, 199
freedom of expression as, 32—33, 8o, 81-82
French Revolution and, 88, 89—go
Kant on, 3738
Marx on, 113-14
moral aspect of, 3738, 199—200
natural rights and, 48—49
negative liberty versus, 21, 22-23, 32-33
political aspect of, 36, 38
privacy as, 35
rationalism and, 37
“slippery slope” argument against, 222
Post, Robert, 133, 137, 249
Poverty
in France, 55, 70
French Revolution and, 55, 141
Jefferson on, 121-22
Madison on, 12122
Progressivism and, 123
Pragmatism
Constitution of 1787 (US) and, 85, 138-39
Declaration of Independence and, 85, 138-39
Dewey and, 124
economic regulation and, 124
natural rights and, 124
in United States, 170-71
“Preferred” liberty
First Amendment and, 16-17
freedom of expression as, 2, 16-17, 29, 129
freedom of religion as, 129-30
Press, freedom of. See Freedom of press
Price, Richard, 60
Priestley, Joseph, 60
Primary goods
freedom of expression as, 14
Rawls on, 14
Principles of Philosophy of Right (Hegel), g1—92
Privacy
attitudes toward government, effect of, 30
autonomy, derived from, 242, 243—44
damages to, caused by expression, 35
data privacy, 136
dignity and, 24243
ECtHR and, 5
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Privacy (cont.) Proteus, 9

freedom of expression as superior to in United
States, 41—42

as imperfect right, 21-22, 33, 35

media and, 5

personal identity, importance for, 243, 244

as positive liberty, 35

role of government, effect of, 30

structural differences and, 2021

underestimation of in United States, 235

in United States, 30

United States versus France, 5, 6—7

vulnerable, protection of, 242, 24344

Progressivism

historical development of freedom of expression
in United States and, 13132

poverty and, 123

property and, 123

rule of government and, 123

social rights and, 126

state intervention and, 84

trust of government and, 78—79

Prohibition (US), 126

Property

agrarian reform, 210-11

Babeuf on, 206

Declaration of the Rights of Man and of the
Citizen of 1789 and, 116, 207-8

French Revolution and, 88

as “inalienable right,” 211

Locke on, 176, 2034, 221, 223

Madison on, 176, 221

Marx on, 204, 205-6

as natural right, 223

as negative liberty, 50, 116

Paine on, 217

Physiocrats on, 211

Progressivism and, 123

as public good, 116-17

Robespierre on, 205-6

Rousseau on, 116-17, 204-5, 210-11

Saint-Just on, 205, 211

as second order liberty, 213-14

Sieyes on, 88

as social right, 116-17

taxation and, 115

Protagoras, 9

Protestant Reformation

Catholicism and, g6

French Revolution compared, 9697
Hegel on, 96

Locke and, 97

Tocqueville on, g6

Protests, 192—93

Proudhon, Pierre-Joseph, 109-10, 114
Prudence, 44
Public good. See also Social rights
in American Colonies, 121
American Revolution and, 121
checks and balances and, 184
in France, 199, 228—29
liberty and, 82, 83
Locke on, 176
Madison on, 56, 218
“over-determination” of liberty, dangers of,
82, 119
republicanism and, 22829
Rousseau on, 218
Scottish Enlightenment and, 184
Sieyes on, 218
socialism and, 118
in United States, 83-84, 199
United States versus France, 217-18
Public order
First Amendment and, 75-76
limitation of freedom of expression for, 40
natural rights as threat to, 208

Qu'est-ce-que le Tiers ¢tat? (Sieyes), 212

Rabaut Saint-Ftienne, Jean-Paul, 210, 222
Randolph, Edmund, 199
“Rational basis” review, 24, 129
Rationalism
in Declaration of the Rights of Man and of the
Citizen of 1789, 163
Enlightenment and, 165
in France, 40
French Revolution, dangers of in, 163,
16560, 170
positive liberty and, 37
Rousseau and, 143, 151, 154, 169—70
“Terror” as consequence of, 163, 167
“universal” rationalism, 166
voluntarism versus, 166
Rawls, John
on moral agency, 10
on primary goods, 14
on reason, 148
on self-respect, 245
Real versus formal liberty. See Formal versus real
liberty
Reason
Ancien Régime versus, 109, 163
“cult of reason,” 119
Declaration of the Rights of Man and of the
Citizen of 1789 and, go—qg1
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determinist conception of government and, 166
France, state as determining agent in, 236
French Revolution and, go—g1
Hegel on, go—g1
importance of freedom of expression for, 9
individual versus state as determining agent,
230, 237
Kant on, 249
Locke on, 174, 175, 182
Madison on, 174
polis and, 162
Rawls on, 148
Rousseau and, 148
“state as arbitrator of free play of interests” and,
174,175
United States, individual as determining agent
in, 236
Reconstruction (US), 103—4
Red Lion Broadcasting, Inc. v. Federal
Communications Commission (1969), 135,
22526
Reflexivity, 146—47
Reid, Thomas, 191
Religion
Declaration of Independence, influence on, 97
freedom of (See Freedom of religion)
religious symbols (See Religious symbols)
Tocqueville on, 97, 195
virtue, religious pluralism and, 19o-g1
Religious symbols
burka ban (See Burka ban)
dignity and, 38
ECtHR and, 4
in France, 23, 24, 37, 35, 53
hybrid rights and, 4
secularism and, 120
United States versus France, 4
Republicanism
American Revolution and, 121
Antiquity and, 61-62, 222
“civic humanism” and, 220-21
classical republicanism, rejection in United
States, 183-84
Declaration of Independence and, 82
Declaration of the Rights of Man and of the
Citizen of 1789 and, 70-71
distrust of government in United States and, 61
in France, 69—70, 83, 200
French Revolution and, 158
Jefferson on, 223-24
libertarianism, compatibility with, 100
liberty and, 228-29
minority rights and, 189

natural rights and, 70, 200, 222

201

“natural rights republicanism,” 223-24
neo-Roman theories of, 61-62
paternalism and, 200
public good and, 228-29
State constitutions and, 82
in United States, 84, 200
United States versus France, 7-8, 61, 104, 120,
228-29
Whigs and, 121, 188
The Republic (Plato), 150
“Retained rights,” 22728
Rials, Stéphane, 19, 212
Rights and Duties of the Citizen (Mably), 117
The Rights of Man (Paine), 216
The Rights of the Colonists and a List of
Infringements and Violations of Rights, 215
The Rights of the English Colonies, Asserted and
Proved (Otis), 21415, 224
Right to respond, 136, 139, 22526
Robespierre, Maximilien
Declaration of the Rights of Man and of the
Citizens of 1789 and, 159
fall of, 162
on freedom of press, 162
on general will, 162
mores, liberty and, 160
on property, 205-6
on regenerating humanity, 159
“Supreme Being” and, 161-62
“Terror” and, 162
Role of government
Aristotle and, 53
“civil religion” of France, 36
civil society versus state, 12
commercial interests, promoting, 65-66
constitutionalism and, 58
Declaration of Independence and, 189
dignity and, 49, 51
economic growth and, 14445
economic regulation and, so
evolution of freedom of expression in United
States and, 1718
in France, 57, 171, 167
freedom of expression as constrained by state in
France, 39-41
French Revolution and, 200
Hamilton on, 65
hermeneutics, effect of attitudes toward govern-
ment on, 29-30
historical development of freedom of expression
in United States, effect on, 131
Hutcheson on, 178-80
Jacobins on, 57
liberty, as central to concept of, 35-360
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Role of government (cont.)
Locke on, 172
moralizing role of in France, 171
moral sphere and, 52
natural law and, 58
negative liberty and, 36, 49-50
“over-determination” of liberty and, 235
Paine on, 181-82
political sphere and, 52
privacy, effect on, 30
Progressivism and, 123
Roosevelt on, 126
Rousseau on, 52, 53, 57, 156, 159
Scottish Enlightenment and, 178
Sieyes on, 159
Smith on, 65, 178, 181
social sphere and, 52, 104
sociological background of United States
and, 68
“state as arbitrator of free play of interests” and,
172, 178-80, 181-82
state as guarantor of liberty in France, 109,
118-19, 139
strong state as prerequisite for protection of
freedom of expression, 34-35
in United States, 57, 170, 193
United States versus France, 6, 189, 231-32
Roosevelt, Franklin D.
economic regulation and, 12425
negative liberty and, 125
New Deal and, 124-25 (See also New Deal)
on role of government, 126
social rights and, 125
state intervention and, 124-25
Rosanvallon, Pierre, 72
Rousseau, Jean-Jacques
Adams versus, 184
Antiquity and, 14243, 144, 146, 150
on “citizen” as basis of “man,” 41, 48—49, 83,
110-12, 155, 169, 2012

on “legislator,” 144, 14950, 152-53, 169

Locke versus, 174, 175, 176—77, 193, 194, 196, 205

Madison versus, 189, 207

Marx versus, 110-12

“moralizing rational republic” and, 140—41 (See
also “Moralizing rational republic”)

on morality, 50

on moral sphere, 169

on natural law, 157

natural rights, renunciation of, 206—7

Paine versus, 212, 216

paternalism and, 14243, 153, 156, 169—70, 193

on pity, 148, 149

on political sphere, 169

positive law and, 93, 14243, 144, 149, 152, 155,
165, 176-77, 202

on property, 116-17, 204-5, 210-11

on public good, 218

rationalism and, 143, 151, 154, 169-70

reason and, 148

reflexivity and, 14647

on rights, 212

on role of government, 52, 53, 57, 156, 159

Saint-Just and, 160-61

Scottish Enlightenment and, 146

on self-interest, 159-60

on “sentiment of humanity,” 207

Sieyes, influence on, 15556, 158-59, 205, 212

Smith versus, 180, 212

social contract theory and, 142—43, 14647,
14950, 152

on social sphere, 169

on state, 52

on “state of nature,” 146, 148—49

on strong state, 152-53, 156

subjectivity and, 146—47, 237

United States, lack of influence in, 14344

universalism and, 151

utopianism and, 146

on virtue, 38, 145, 15051

on civil society, 189 “Royal imaginary”

on corruption, 145

on “The Fall,” 14546, 168, 195

Fichte and, 147

French Revolution, influence on, 141, 195,
200, 201

on general interest, 219

on general will, 53, 50, 143, 144, 151-54, 155, 175,

French Revolution and, 158
organic unity and, 53-54, 143
overview, 52-53

paternalism and, 53, 54
theological aspects of, 54
unified government and, 54

189, 194, 196, 20910 Sacrilege, 193
Hutcheson versus, 179, 180 Saint-Just, Louis Antoine de, 160-61, 205, 211
individualism and, 229 Sans-Culottes, 161
on “is” versus “ought,” 155, 169—70 Scalia, Antonin, 228
Jacobins on, 143, 155, 169—70 Schauer, Frederick, 11, 246
on language, 146—47 Schmitt, Carl, 54
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Schwartz, Bernard, 215
Scottish Enlightenment
American Revolution, influence on, 14041, 171,
195-96
on civil society, 188
France, lack of influence in, 143
freedom of expression, influence on, 171, 193
Jefferson, influence on, 183
“moral sentiments” and, 194
public good and, 184
on “right,” 97
role of government and, 178
Rousseau and, 146
“state as arbitrator of free play of interests” and,
143, 171—72, 182
trust of government and, 142
Second Treatise of Civil Government (Locke),
17475
Second World War, 237
Secularism
burka ban and, 120
in France, 120
religious symbols and, 120
in United States, 120, 239
Sedition Act of 1798 (US), 66-67
Self-government
Constitution of 1787 (US) and, 99
Declaration of Independence and, 83-84, 99
historical development of freedom of expression
in United States and, 133
Kant on, 164
Self-interest
French Revolution and, 159-60
Rousseau on, 15960
Sieyes on, 160
Smith on, 160
Self-realization, 235
Separation of powers
as limitation on government, 232
origin of, 62
in United States, 34, 57, 232
Servan de Gerbey, Joseph Marie, 157
Shklar, Judith, 146
Sieyes, Emmanuel-Joseph
on “adunation,” 109
on “assistance,” 82
Constitution of 1789 (France) and, 158-59, 205
Fichte and, 89
on general will, 155-56
on natural law, 156-57
on property, 88
on public good, 218
on representation, 232-233
on rights, 212

on role of government, 159
Rousseau, influence of, 155-56, 158-59, 205, 212
on self-interest, 160
on social rights, 106—7
on “social state,” 158-59
on sovereignty, 56—57
Slavery
abolition of, 224
Declaration of Independence and, 224
Jefferson on, 224
Madison on, 224
natural rights, incompatibility with, 224
Otis on, 224
Smith, Adam
on civil society, 180-81, 190, 192
on division of labor, 159
on economic market, 11
on economic regulation, 50, 125
on French Revolution, 164-65
Jefferson, influence on, 183
on limited government, 141
Madison, influence on, 186
on morality, 50
“moral sentiments” and, 178, 180
on natural law, 180
political correctness and, 51, 193
on role of government, 65, 178, 181
Rousseau versus, 180, 212
on self-interest, 160
on social rights, 122-23
on state, 34
on state intervention, 180-81, 190
on taxation, 180
trust of government and, 192
on utopianism, 164—65
Smith, Rogers M., 78
Soboul, Albert, 117
Sociability, 173-74
The Social Contract (Rousseau). See Contrat
Social (Rousseau)
Social contract theory
American Revolution, impact on, 48
French Revolution, impact on, 48, 158, 159
Hutcheson and, 179
legitimacy and, 146
Locke and, 17475
natural law and, 4547
Rousseau and, 14243, 146—47, 149-50, 152
Saint-Just and, 160-61
“state as arbitrator of free play of interests” and,
17475, 179
Socialism
Ancien Régime compared, 118
class consciousness and, 68-69
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Socialism (cont.)
Fichte and, 8¢
liberalism versus, 107-8

New Deal as preventing in United States, 68-69

public good and, n8
social rights and, 118
Tocqueville on, 118
Social rights
Constitution of 1789 (France) and, 1067
Declaration of the Rights of Man and of the
Citizen of 1789, under, 82, 107-8
expansion of welfare state curtailed in United
States, 126—27
formal versus real liberty and, 119—20
in France, 82
French Revolution and, 82, 141
judicial review and, 127
New Deal and, 12425, 126
organic unity and, 168
“over-determination” of liberty, dangers of, 139
Progressivism and, 126
Roosevelt and, 125
Sieyes on, 1067
Smith on, 12223
in State constitutions, 127
United States, emergence in, 122
Social Security (US), 12425
Social sphere
natural law and, 168
political sphere and, 23-24, 111, 144, 15354
role of government and, 52, 104
Rousseau on, 169
separation of spheres, 51, 144
Sociological Jurisprudence, 123
Somos, Mark, 205
Sovereignty
American Revolution and, 55-56
common law, incompatibility with, 72—73
in Declaration of the Rights of Man and of the
Citizen of 1789, 55
in France, 232
French Revolution and, 55-56
as relational, 81
Sieyes on, 56-57
United States versus France, 5455, 56-57
Speech. See specific topic
Speech acts
Declaration of Independence as, g7—98, 100
Declaration of the Rights of Man and of the
Citizen of 1789 as, 71
French Revolution and, 71, 154
hate speech as, 245
Spinoza, Baruch, 8
Staél, Germaine de, 166

Index

State action doctrine, 20
“State as arbitrator of free play of interests”
distrust of government and, 236
executive power and, 176
legislative power and, 177
Locke and, 143, 17172, 182
natural law and, 172, 173, 176-77
Paine and, 182
reason and, 174, 175
role of government and, 172, 178-80, 181-82
Scottish Enlightenment and, 143, 17172, 182
social contract theory and, 174-75, 179
State constitutions. See also specific State
Bills of Rights, 74, 82, 185, 199
Constitution of 1787 (US), effect of, 67-68
freedom of press under, 72-73
natural rights in, 74, 214
negative liberty and, 82
republicanism and, 82
social rights in, 1277
State intervention
burka ban and, 37, 81, 241
“citizen” as basis of “man” and, 203
crimes against humanity denial laws and, 237
“dwarf-throwing” and, 23
in France, 14142, 169
freedom of expression and, 80-81, 214
harm caused by expression, to remedy, 214
hate speech and, 81
New Deal and, 68-69, 84, 124-25, 129
Paine on, 217
political campaign funding and, 37, 80-81, 226
positive law and, 229-30
Progressivism and, 84
Roosevelt and, 124-25
Smith on, 180-81, 190
“State of nature”
Hobbes on, 179
Hutcheson on, 179
Locke on, 148
Rousseau on, 146, 148—49
Stoicism, 161
Stone, Harlan F., 12930
Strauss, Leo, 151
“Strict scrutiny” review, 24, 129
Strong state
in France, 53, 189
polis and, 152, 169
as prerequisite for protection of freedom of
expression, 34-35
Rousseau on, 152-53, 156
Structural differences
privacy and, 20-21
United States versus France, 20-21
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in Antiquity, 44
France, negation of in, 237
natural rights and, 4446
polis and, 143
Rousseau and, 14647, 237
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(Jefferson), 215
Sunstein, Cass R., 125
“Supreme Being,” 161-62
A System of Moral Philosophy (Hutcheson), 178-79

Target, Gui-Jean-Baptiste, 88
Taxation
in American Colonies, 74, 214-15
American Revolution and, 60
Declaration of Independence and, 6o
Jefferson on, 122, 215
natural rights and, 21415
property and, 115
Smith on, 180
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“Terror”
abstract nature of French Revolution as leading
to, 91, 96
Bonaparte versus, 92
class struggle and, 113
Hegel on, 96, 138
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Jacobins and, g1
Marx on, 112
rationalism, as consequence of, 163, 167
Robespierre and, 162
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Thirteenth Amendment (US), 224
Thought of Misfortune (Rousseau), 145
Thouret, Jacques Guillaume, 158
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Tocqueville, Alexis de
generally, 109, 144
on dialectic between egalitarian social state and
democratic mores, 167
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on French Revolution, 85, 86-87
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on natural law, 46
on negative liberty, 100, 187-88, 219
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on Protestant Reformation, 96
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on socialism, 118
on United States versus France, 167

Transparency
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Trust of government
American Revolution and, 60
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