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Immunities
head of State immunity, 60–1
official capacity immunity, 60–1

Imprisonment, 89
Independent Expert Panel, 56, 330–3
India

case law on environmental
protection, 16

indigenous peoples in, 87–8
rivers deemed legal persons in, 226

Indigenous peoples
communal harm and, 231
crimes against humanity and,

87–8, 275
defined, 297
reparations and, 260
toxic dumping and, 275
UN Declaration on the Rights of

Indigenous Peoples (2007), 303–4
wildlife exploitation and, 297, 298,

303–4
Inferences establishingmens rea, 188–9
Inhumane acts

crimes against humanity, as
underlying crime for purposes of,
87–8, 179, 182–3, 256, 275, 297,
304–5

Islamic State, environmental harm
by, 256

toxic dumping as, 182–3
wildlife exploitation as, 179, 297,

304–5
Initial hearing, 153–4
Initiation of ICC proceedings

admissibility of evidence, 65–6, 67–8
complementarity, 66, 67, 68–9
gravity assessment, 69–71
Office of the Prosecutor, by, 62, 65
State referrals, 61–2
UN Security Council referrals,

62–5, 250
Insider witnesses, 144–5, 187–8
In situ evidence, collection of, 139–42
Intent. See Mens rea
Inter-American Commission, 85
Inter-American Court of Human

Rights
generally, 317

on environmental protection, 15
fundamental rights and, 85
genocide and, 74
indigenous peoples and, 87–8, 285–6
as source of law in the ICC, 49
toxic dumping and, 275

Intergenerational equity, 173–4
Inter-governmental Panel on Climate

Change, 201
International armed conflict

Additional Protocol and, 95
Article 8(2)(b)(iv) and, 95–6
civilian objects, attacks on, 121–5
civilians, attacks on, 121–5
proportionality principle,

applicability of, 112
war crimes, applicability of, 95–6

International Bar Association, 50
International Committee of the Red

Cross (ICRC)
Article 8(2)(b)(iv) and, 95
civilian objects, attacks on, 124
civilians, attacks on, 123
environmental impact assessments

and, 113
international armed conflict

and, 95–6
nuclear weapons and, 98–9
proportionality principle and,

111–12, 113, 114
reprisals and, 111–12
self-defence and, 194
starvation and, 126, 279

International Convention for the
Suppression of Acts of Nuclear
Terrorism (2015), 53–4

International Convention on the Crime
of Ecocide (proposed), 17

International Convention Relating to
Intervention on the High Seas in
Cases of Oil Pollution Casualties
(1969), 63

International Court for the
Environment (ICE) approach

generally, 9–10, 353
access to justice and, 342
armed conflict, de-linking from, 339
benefits of, 343–4
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compensation and, 341–2
convention, creation by, 345
corporate liability and, 10, 342
criticisms of, 343
dynamic situation regarding, 338–9
ecocide and, 339
expert witnesses under, 10
increased remedies under, 10
mandate of court, determining, 344–5
mens rea and, 340–1
negligence and, 9–10, 340
penalties, 341–2
political obstacles to, 338
previous attempts at, 338
procedural framework, 342–3
recklessness and, 340
remedies, 341–2
reparations and, 341–2
specific conduct covered by, 340
terminology, 337–8
UN Security Council Resolution,

creation through, 345–6
International Court of Justice (ICJ)

generally, 211
aggression and, 129, 130
customary international law in, 45
on environmental harm, 55
environmental harm and, 300–2
environmental impact assessments

and, 113
international environmental law in, 33
precautionary principle in, 171

International courts and tribunals as
source of law in the ICC, 47–8. See
also specific Court or Tribunal

International Covenant on Civil and
Political Rights (ICCPR) (1966)

communal harm and, 231
Human Rights Committee and, 345
indigenous peoples and, 231, 260,

303–4
reparations and, 231, 260
as source of law in the ICC, 49

International Covenant on Economic,
Social and Cultural Rights
(ICESCR) (1966)

environmental protection
under, 83–4

indigenous peoples and, 303–4
as source of law in the ICC, 49

International Criminal Court (ICC).
See also specific topic

generally, 2–3, 353
adjudicative coherence test in, 49–52,

158–9
anthropocentric nature of, 3–5,

310–11
Appeals Chamber (See Appeals

Chamber)
Elements of Crimes (See Elements of

Crimes)
environmental harm, amenability

to, 3–5
establishment, 34
European Court of Human Rights

compared, 56
horizontal relationship with

States, 150
initiation of proceedings (See

Initiation of ICC proceedings)
jurisdiction of (See Jurisdiction

of ICC)
Office of the Prosecutor (See Office

of the Prosecutor)
Pre-Trial Chamber (See Pre-Trial

Chamber)
Rome Statute (See Rome Statute)
Rules of Procedure and Evidence

(See Rules of Procedure and
Evidence)

sources of law in (See Sources of law
in the ICC)

as treaty-based institution, 150
Trial Chamber (See Trial Chamber)

International criminal law. See also
specific Tribunal

adjudicative coherence test in,
49–52

aggression, environmental harm as
(See Aggression, environmental
harm as)

corporate liability as gap in, 42
crimes against humanity,

environmental harm as (See
Crimes against humanity,
environmental harm as)
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International criminal law (cont.)
deterrence function, 39
enforcement function, 41–2
ex post versus ex ante application, 5
expressivist function, 39–41, 132
genocide, environmental harm as

(See Genocide, environmental
harm as)

historical background, 34–8
jurisdictional limitations, 5
limitations of, 5
precautionary principle in, 171–2
retributivist function, 132
utilitarian function, 132
war crimes, environmental harm as

(See War crimes, environmental
harm as)

International Criminal Tribunal for
Rwanda (ICTR), 34

generally, 337–8
crimes against humanity and, 78, 334
expert witnesses in, 197
genocide and, 72, 76
ICC Rules of Procedure and

Evidence compared, 317
mens rea and, 321–2
persecution and, 86
reparations in, 216
UN Security Council Resolution,

creation by, 345
vertical relationship with States, 150
victim participation in, 208

International Criminal Tribunal for the
former Yugoslavia (ICTY)

generally, 337–8
accomplice testimony, problems

with reliance on, 188
causation and, 258
crimes against humanity and, 78,

334
destruction or appropriation of

property and, 120
documentary evidence in, 162
duress defence in, 192
environmental harm and, 35–6
establishment, 34
expeditious proceedings, ensuring,

158, 205–6

expert witnesses in, 195, 196,
199–200

genocide and, 72, 76
human being versus State

sovereignty-oriented
approach, 354

ICC Rules of Procedure and
Evidence compared, 317

‘long-term damage’ and, 101, 169–70
media reports, problems with

reliance on, 180
mens rea and, 321–2
military necessity and, 111
persecution and, 85–6
pillage and, 118
proportionality principle and,

108, 253
reasonable doubt standard in, 168
reparations in, 216
searches and, 152–3
UN Security Council Resolution,

creation by, 345
vertical relationship with States,

150
victim participation in, 208

International environmental law
historical background, 26–33 (See

also specific Convention or
Organization)

proposed additional crime of
environmental harm (See
Proposed additional crime of
environmental harm)

as source of law in the ICC, 47
International humanitarian law (IHL)

generally, 25–6
anthropocentric nature of, 12–13
distinction principle, 121–2
environmental harm and, 17–18,

301
military necessity, 111, 121, 299
proportionality principle (See

Proportionality principle)
as source of law in the ICC, 46–7

International human rights law as
source of law in the ICC, 49

International Labour Organization,
Appeals Tribunal, 337–8
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International law
international criminal law (See

International criminal law)
international environmental law,

26–33 (See also specific Convention
or Organization)

international humanitarian law
(IHL) (See International
humanitarian law (IHL))

relevant to environmental
harm, 25–6

International Law Association, Water
Resources Law Committee,
32, 280

International Law Commission (ILC)
aggression and, 129
Articles on the Prevention of

Transboundary Harm from
Hazardous Activities, 267

Draft Articles on the Protection of
the Environment in relation to
Armed Conflicts, 319

Draft Code of Offences against the
Peace and Security of Mankind
(See Draft Code of Offences
against the Peace and Security of
Mankind (ILC))

Draft Principles on Allocation of
Harm, 284

efforts toward environmental
protection, 23

on environmental law as ‘new branch
of law’, 30

natural environment defined, 11
International Military Commission. See

Nuremberg Tribunal
International Residual Mechanism for

Criminal Tribunals (IRMCT), 34
International Tribunal for the Law of

the Sea, 171, 236
International Union for the Protection

of Nature, 27
International Whaling Commission,

29–30
INTERPOL, 136–7, 291–2
Investigation

generally, 135
challenges of, 159–61

insider witnesses, 144–5
in situ evidence, collection of, 139–42
interviewing witnesses, 139
judicial involvement in, 145–9,

160, 312
longitudinal studies, need for,

158, 313
national security objections to,

151–2, 153, 160, 206, 313
need for large number of witnesses,

160, 312
Office of the Prosecutor, 137–9
preliminary examination, 135–7
searches, 152–3
site visits, 148
State cooperation in, 149–53, 160,

206, 313
timeframe challenges, 159–60,

206, 313
witness testimony on environmental

harm, 142–4
Iran

on environmental harm during Gulf
War, 242

UN Compensation Commission,
claims with, 179–80, 181, 263

Iran-Iraq War, environmental harm
in, 90–1

Iran-US Claims Tribunal, 337–8
Iraq. See also Gulf War, environmental

harm during; Islamic State,
environmental harm by

Marsh Arabs, 74, 244, 254–5, 321
UN Security Council referrals

regarding, 64
Yazidi people in, 256

Iraqi High Tribunal, 36–7, 249–50
Ireland, rhinoceros poaching and,

288–9
Islamic State, environmental harm by

generally, 21, 238, 241
as aggression, 256
as Article 8(2)(b)(iv) offence, 255
burning of oil fields, 244–6, 247,

257–8
causation and, 256–7
cessation of governance, impact of,

248–9
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Islamic State, environmental (cont.)
coalition bombing, impact of,

247–8, 249
compensation as reparations, 261
as crime against humanity, 256
as deportation, 256
as destruction or appropriation of

property, 255–6
as forcible transfer, 256
as genocide, 256
gravity assessment and, 69–71
impact of, 248
individuals suffering due to

environmental harm as victims,
228–9

as inhumane act, 256
in situ evidence, collection of, 139
prosecution attempts, 250
qualification of victims, 257–8
rehabilitation as reparations, 261
reparations and, 261
restitution as reparations, 261
sabotage, 247
scorched-earth tactics, 245, 255
social media and, 187
State referrals regarding, 62
sulphur stockpiles, burning of,

246–7, 256
UN Security Council referral to ICC,

failure of, 250
US attacks on, 113, 249
victim participation and, 259
as war crime, 255–6
water infrastructure, damage to, 248
Yazidi people and, 256

Israel
Gaza, conflict in, 240–1
Lebanon, conflict with, 103, 241

Italy, toxic dumping in, 266–7
Ivory trade, 288, 291, 299

Janjaweed militia, 276–7, 296
Japan, Law for the Punishment of

Crimes relating to the
Environmental Pollution which
Adversely Affects the Health of
Persons, 327

Jödl, Alfred, 75

Jordan, claims with UN Compensation
Commission, 181

Jurisdiction of the ICC
generally, 34, 43–4
adjudicative coherence test and,

311–12
corporations, exclusion from

jurisdiction, 9, 59–60
effects doctrine and, 58–9
geographic jurisdiction, 58–9
head of State immunity, 60–1
official capacity immunity, 60–1
personal jurisdiction, 59–60
ratione loci, 58–9
ratione personae, 59–60
ratione temporis, 56–8
tate responsibility, lack of, 60
temporal jurisdiction, 56–8

Kampala Review Conference (2010),
41, 127, 317

Karin B (ship), 266
Katanga, Germain ‘Simba’, 300
Kazakhstan, ecocide in, 322–3
Kenny, Cóman, 62
Kenya

crimes against humanity in, 82
Mau Ogiek people in, 82, 87, 297, 298
NGOs in, 178–9

Al-Khasawneh, Awn, 195–6, 201–2
Khian Sea (ship), 265–6
Kirby, John, 113
Kony, Joseph, 80, 292–3, 300
Koran, war crimes in, 90
Kosovo, NATO bombing of. SeeNATO

bombing of Serbia and Kosovo
Kosovo Specialist Chambers and

Specialist Prosecutor’s Office, 35
Kuwait

UN Compensation Commission,
claims with, 181, 263

UN Security Council referrals
regarding, 64

Kyrgyzstan, ecocide in, 322–3

Lafarge, 250
‘Land ethic’, 13–14
Laos, exploitation of tigers in, 290
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‘Launching attack with knowledge it
will result in excessive
environmental harm.’ See Article
8(2)(b)(iv)

Law of armed conflict. See International
humanitarian law (IHL)

League of Nations, 26
Lebanon

El-Jiyeh power plant bombing, 241
environmental harm in, 90–1, 241
Israel, conflict with, 103, 241

Leopold, Aldo, 13–14
Lieber Code (1863), 111
Livestock, reparations and, 223
London Declaration (2014), 289
Longitudinal studies, need for, 158,

205–6
Lord’s Resistance Army, 80, 292–3,

300

Malabo Protocol on Amendments to
the Protocol on the Statute of the
African Court of Justice and
Human Rights (2014), 270, 273,
293, 294–5

Marine pollution, 271–2
Marsh Arabs, 74, 244, 254–5, 321
Martens Clause, 46
Mass displacement, as underlying

crime for purposes of crimes
against humanity, 276–7

Mau Ogiek people, 82, 87, 297, 298
Media reports, problems with reliance

on, 180–1
Mégret, Frédéric, 8, 24, 345
Mens rea

Article 8(2)(b)(iv) and, 104–6, 190
chemical defoliants in Vietnam War

and, 105–6
circumstantial evidence establishing,

188–9
crimes against humanity and,

277–8
duress defence and, 190–1, 192–3
ecocide and, 327, 328–9, 331–2, 335
Gulf War, environmental harm

during, 104, 105
inferences establishing, 188–9

International Court for the
Environment (ICE) approach and,
340–1

knowledge element, 104–5, 252–3
mistake of law and, 193
necessity justification and, 191–2
negligence (See Negligence)
precautionary principle, effect

of, 172
proof of elements of environmental

harm, 188–94
proposed additional crime of

environmental harm and, 319–20,
321–2, 335

recklessness (See Recklessness)
Rome Statute, under, 9
self-defence and, 193–4
three-part test, 104–6, 188
toxic dumping and, 190, 277–8
volition element, 104, 251
wantonness, 331–2
war crimes, environmental harm as

and, 104–6
wildlife exploitation and, 190
wilful blindness (See Wilful

blindness)
Mexico

Federal Criminal Code, 269
toxic dumping in, 269

Military necessity, 111, 121, 299
Millennium Development Goals,

32–3
Mistake of law, mens rea and, 193
Moldova, ecocide in, 322–3
Montreal Protocol on Substances that

Deplete the Ozone Layer
(1989), 349

Moral harm, 231–2
Mozambique, wildlife exploitation

in, 291
Muhammad, 20
Murder as underlying crime for

purposes of crimes against
humanity, 79–81, 275–6

Myanmar
rhinoceros poaching and,

288–9
Rohingya people in, 59, 61
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NATO bombing of Serbia and Kosovo
causation and, 258
environmental harm from, 35–6, 240
expeditious proceedings, ensuring,

158, 205–6
extent of damage, proof of, 182
‘long-term damage’ construed, 101
proportionality principle and,

108, 253
‘severe damage’ construed, 103–4

Natural environment defined, 11
Necessity justification, mens rea and,

191–2
Negligence

generally, 336–7
Article 8(2)(b)(iv) and, 105, 253
ecocide, 327, 335
International Court for the

Environment (ICE) approach and,
9–10, 340

proposed additional crime of
environmental harm, 335

Netherlands
climate change and, 347–8
Economic Offences Act, 269
on ILC Draft Code, 19, 324, 334
toxic dumping in, 269

New Zealand
case law on environmental

protection, 16
precautionary principle and, 171
rivers and parks deemed legal

persons in, 225–6
Te Pou Tupua, 225–6
Te Urewera National Park, 225–6
Whanganui River, 225–6

Neyret, Laurent, 328–30
Ngudjolo, Mathieu, 300
Nigeria

environmental impact assessments
in, 178

Ogoni people, 264–5
toxic dumping in, 264–5, 266, 276

Nigerian National Petroleum Company
(NNPC), 264–5

Non-governmental organizations
(NGOs), problems with reliance
on, 178–9

Non-international armed conflict
Additional Protocol II and, 95
Article 8(2)(b)(iv), extension of

to, 318
civilians, attacks on, 121–5
proportionality principle,

applicability of, 112
North Atlantic Treaty Organization,

bombing of Serbia and Kosovo.
See NATO bombing of Serbia and
Kosovo

Novel approach, 5
Nuclear weapons

Article 8(2)(b)(iv) and, 98–9
proportionality principle and, 111
war crimes and, 98–9

Nullum crimen sine lege, 340
Nuremberg Tribunal

aggression and, 334
crimes against humanity and, 78, 334
documentary evidence in, 162
international criminal law and, 34
scorched-earth tactics and, 75

Odhiambo, Okot, 300
Office of the High Commissioner for

Human Rights (OHCHR), 38
Office of the Prosecutor

generally, 42–3
evidence, notification to Pre-Trial

Chamber regarding, 146
extent of damage, proof of, 182
initiation of proceedings by, 62, 65
in situ evidence, collection of, 139
investigation, 137–9
Policy on Cultural Heritage

(2021), 65
Policy Paper on Case Selection and

Participation (2016), 347
preliminary examination, 135–7
Strategic Plan, 157

Official capacity immunity, 60–1
Ogoni people, 264–5
Old Testament

environmental harm in, 20
war crimes in, 90

Ongwen, Dominic, 300
Operation Log, 291–2
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Order of presentation of case, 174–5
Organisation for Economic Co-

operation and Development
(OECD), Due Diligence Guidance
for Responsible Supply Chains of
Minerals from Conflict-Affected
and High-Risk Areas, 293

Organization of the African Union
Convention on the Prevention and
Combating of Terrorism
(1999), 53–4

Otti, Vincent, 300
Outer space, UN Security Council

referrals and, 62–3

Palme, Olof, 27
Panels of experts, 236, 260, 261–2
Paraguay

indigenous peoples in, 275
toxic dumping in, 275

Paris Agreement (2015), 31
Penalties

international court for the
environment (ICE) approach,
341–2

limited nature under Rome Statute,
5, 9

Pereira, Ricardo, 79
Persecution

crimes against humanity, as
underlying crime for purposes of,
83–6, 277

ICTY and, 85–6
toxic dumping as, 277

Personal jurisdiction, 59–60
Pillage

Elements of Crimes and, 117, 119
as war crime, 117–19, 295, 298–305
wildlife exploitation as, 295, 298–305

Poaching. See Wildlife exploitation
Poisonous weapons

Elements of Crimes and, 128
toxic dumping and, 279
as war crime, 127–8, 279

Policy options
generally, 309–10, 314
amendment approach (See

Amendment approach)

complementarity, 346–8
International Court for the

Environment (ICE) approach (See
International Court for the
Environment (ICE) approach)

status quo approach (See Status quo
approach)

Political considerations, 10–11
Polluter-pays principle, 173
‘Positive complementarity’, 347
Precautionary principle

applicability of, 170–2
in domestic law, 171
impact of, 171–2
in international criminal law

generally, 171–2
mens rea, effect on, 172
reasonable doubt standard and,

313
Precedent as source of law in the

ICC, 47–8
Pre-Trial Chamber

evidence, notification from
Prosecutor regarding, 146

expert witnesses in, 199
NGOs, problems with reliance on,

178–9
pillage and, 300

Pre-trial proceedings, 155
Preventive principle, 173
Procedural framework of the ICC

generally, 135
adjudicative coherence test and, 203,

312–13
anthropocentric nature of, 313–14
arrest warrants, 153–4
challenges of, 202–3, 207
confirmation hearing, 154–5
evidence (See Evidence)
expeditious proceedings, ensuring,

157–9, 205–6
expert witnesses (See Expert

witnesses)
fact-finding, 200–1
initial hearing, 153–4
investigation (See Investigation)
longitudinal studies, need for, 158
pre-trial proceedings, 155
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Procedural framework (cont.)
proof of elements of environmental

harm (See Proof of elements of
environmental harm)

trial proceedings (See Trial
proceedings)

Proof of elements of environmental
harm

generally, 176
accomplice testimony, problems

with reliance on, 188
aerial images, 184–5
binary standard, problems with,

206–7
causation, 181–5
documentary evidence, 186
environmental impact

assessments, 178
expert witnesses and, 185
extent of damage, 181–5
forensic examinations, 187
insider witnesses, 187–8
media reports, problems with

reliance on, 180–1
mens rea, 188–94 (See also Mens rea)
military documents, 177, 186
nature of wrongful act, 176–81
NGOs, problems with reliance on,

178–9
responsible persons, 185–8
satellite imagery, 179–80
social media, 187
toxic dumping, 177–8
wildlife exploitation, 179

Property, destruction, or appropriation
of. See Destruction or
appropriation of property

Proportionality principle
anthropocentric nature of, 114
collateral damage and, 110–11
Elements of Crimes and, 106–7,

108, 109
environmental impact assessments

and, 112–14
Gulf War, environmental harm

during, 253
international armed conflict,

applicability to, 112

military advantage and, 106–8
NATO bombing of Serbia and

Kosovo and, 108, 253
non-international armed conflict,

applicability to, 112
nuclear weapons and, 111
objective approach, 109
reprisals and, 111–12
scorched-earth tactics and, 110
subjective approach, 109–10
value judgments and, 108–10

Proposed additional crime of
environmental harm

armed conflict, limited to, 320–1
Article 8(2)(b)(iv), overlap with,

322
‘core crimes’ versus, 334–5
corporate liability, 321, 336
expressivist function of, 320
factors mitigating against, 333–7
mens rea and, 319–20, 321–2, 335
negligence, 335
problems with, 320–2
recklessness, 319–20, 321–2, 335
wilful blindness, 319–20, 321–2

Protocol of San Salvador, 83–4
Proximate cause, 219, 229

Ratione loci, 58–9
Ratione personae, 59–60
Ratione temporis, 56–8
Reasonable basis standard, 168
Reasonable doubt standard, 168–70,

312–13
Recklessness

generally, 336–7
Article 8(2)(b)(iv) and, 105, 253
ecocide, 331–2, 335
International Court for the

Rnvironment (ICE) approach
and, 340

proposed additional crime of
environmental harm, 319–20,
321–2, 335

Rehabilitation as reparations
generally, 215
Gulf War, environmental harm

during, 261
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individual versus collective
reparations, 221

Islamic State, environmental harm
by, 261

transitional justice and, 217
Reisel, Daniel, 152
Renaissance Corporation, 308
Rendulić, Lothar, 74–5, 110, 253,

255
Reparations

generally, 214–15
advocate for environment, role

of, 235
animals, 223
calculation of, 220, 261–3, 284–5,

307–8
causation and, 219, 229–30
challenges of, 236–7
communal harm, 231
compensation as (See Compensation

as reparations)
court-ordered reparations, 222
cultural heritage, harm to, 230–1
eligibility for, 215
environmental harm, applicability to

generally, 224
extent of harm versus extent of

liability, 218–19
guidance regarding, 216–17
Gulf War, environmental harm

during, 259–60, 261–3
indigenous peoples and, 260
individual versus collective

reparations, 221, 260–1, 284
International Court for the

Environment (ICE) approach and,
341–2

Islamic State, environmental harm
by, 261

link between harm suffered and
crime alleged, 219, 229–30

livestock, 223
moral harm, 231–2
non-pecuniary loss, 230–2
panels of experts, role of, 236
pecuniary loss, 230
purposes, 215, 217
quantification of, 230–2

rehabilitation as (See Rehabilitation
as reparations)

requirements for, 217–18
restitution as (See Restitution as

reparations)
as restorative justice, 215–16
restrictions on, 220–1
toxic dumping and, 283–6
as transitional justice, 217
Trust Fund for Victims (See Trust

Fund for Victims)
wildlife exploitation and, 306–8

Reprisals, 111–12
Restitution as reparations

generally, 215, 216
Gulf War, environmental harm

during, 261
individual versus collective

reparations, 221
Islamic State, environmental harm

by, 261
transitional justice and, 217
wildlife exploitation and, 307

Restorative justice, reparations as,
215–16

Rhinoceros, exploitation of, 288–9, 307
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property, 119–21, 299, 300, 304–5
Elements of Crimes and, 91, 92
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