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       Moral Puzzles and Legal Perplexities 

 Drawing inspiration from the profoundly infl uential work of legal theorist Larry 
Alexander, this volume tackles central questions in criminal law, constitutional law, 
jurisprudence, and moral philosophy. What are the legitimate conditions of blame and 
punishment? What values are at the heart of constitutional protections against discrim-
ination or infringements of free speech? Must judges interpret statutes and constitu-
tional provisions in ways that comport with the intentions of those who wrote them? 
Can the law obligate us to violate the demands of morality, and when can the law allow 
the rights of the few to be violated for the good of the many? This collection of essays 
by world- renowned legal theorists is for anyone interested in foundational questions 
about the law’s authority, the conditions of its fair application to citizens, and the moral 
justifi cations of the rights, duties, and permissions that it protects. 

 Heidi M.  Hurd is the Ross and Helen Workman Chair in Law and Professor of 
Philosophy at the University of Illinois. She has published articles in leading law and 
philosophy journals on topics in criminal law, tort law, jurisprudence, environmental 
ethics, and moral and political philosophy, and is the author of  Moral Combat  
(Cambridge, 1999).   
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 For Larry’s children, 

 Jenny, David, and Jonathan, 

 and for Larry’s grandchildren, 

 Tej, Simran, Sejal, Kai, and Luka.   
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Morals  (Cambridge University Press, 2001) (Editor);  The Future for Philosophy  

(Editor) (Oxford University Press, 2004);  Naturalizing Jurisprudence  (Oxford 

University Press, 2007);  Why Tolerate Religion?  (Princeton University Press, 

2013); and  Nietzsche on Morality  (2nd ed., Routledge, 2015). Professor Leiter has 

given an extensive list of named lectures at universities around the world, and 

he was Editor of the journal  Legal Theory  from 2000 to 2008. He is the founder 

and Editor of the  Routledge Philosophers  book series and of  Oxford Studies in 

Philosophy of Law  (with Leslie Green). He also serves on the editorial boards 

of multiple journals and is the founder and author of the widely read blog,  The 

Leiter Reports: A Philosophy Blog . Professor Leiter received his AB from Princeton 

University (1984) and his JD (1987) and PhD in philosophy (1995) from the 

University of Michigan.  
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Professor II
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Kasper Lippert- Rasmussen is a political philosopher. His work ranges across 

topics that concern equality and discrimination, voting ethics, moral 

philosophy (particularly deontology), equality, healthcare theory and 

bioethics. Before joining the faculty at Aarhus, he was a Lecturer in philosophy at 

Copenhagen University (1997– 2008). Professor Lippert- Rasmussen was a Visiting 

Scholar at Oxford University in 2017, and he is an Associate Editor of  Ethics  

(2009– present). He is the author of  Born Free and Equal: A Philosophical Inquiry 

into the Nature of Discrimination  (Oxford University Press, 2013) and  Relational 

Egalitarianism: Living as Equals  (Cambridge University Press, 2018), as well as 
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numerous articles published in leading journals around the globe. He received his 

MA in history and philosophy of social science from Essex University (1989), his 

MA in political science from Aarhus University (1990), his DPhil in philosophy 

from Oxford University, his  Habilitationsschrift  in philosophy from Copenhagen 
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Aarhus (2015).  
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Co- Director of the Illinois Program in Law and Philosophy
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Michael Moore holds the Walgreen Chair, the only university- level chair at 

the University of Illinois, and he is a Professor in the Center for Advanced 

Studies, a campus- wide honorary appointment. Earlier, Professor Moore held 

distinguished chairs at University of San Diego, University of Pennsylvania, 

and University of Southern California, and professorships at University of 

California– Berkeley and University of Kansas. He has held visiting chairs at 

Yale Law School, University of Virginia, and University of Iowa, regular 

visiting professorships at Northwestern University, Stanford University, 

University of California– Berkeley, Tel Aviv University, Universidad Torcuato di 

Tella, and Universität Erlangen, and visiting fellowships at Harvard University, 

University of California– Irvine, and the Australian National University. 

Professor Moore has published over 150 articles in the disciplines of law, 

philosophy, psychiatry, and political science. He is the author of eight books, six 

published by Oxford University Press ( Mechanical Choices: The Responsibility 

of the Human Machine , 2018;  Causation and Responsibility: An Essay in Law, 

Morals, and Metaphysics,  2009;  Educating Oneself in Public: Critical Essays in 

Jurisprudence , 2000;  Foundations of Criminal Law , coedited with Leo Katz and 

Stephen Morse, 1999;  Placing Blame: A General Theory of the Criminal Law , 

1997;  Act and Crime: The Philosophy of Action and Its Implications for Criminal 

Law , 1993); one by Cambridge University Press ( Law and Psychiatry: Rethinking 

the Relationship , 1984); and one by Dartmouth Press ( Objectivity in Ethics and 

Law,  2004). Professor Moore was Editor- in- Chief of  Law and Philosophy  from 

1998 to 2010. He received his AB from the University of Oregon Honors College 

(1964) and his JD (1967) and SJD (1978) from Harvard University.  
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University of Arizona Department of Philosophy

Connie Rosati’s research interests lie principally in the foundations of ethics 

and in jurisprudential questions about constitutional interpretation and the 

objectivity of law. Before joining the faculty of the University of Arizona’s 

Philosophy Department in 2006, Professor Rosati held permanent positions in 

the philosophy departments of the University of California– Davis, Northwestern 

University, and Rutgers University. Over the years, she has visited in both law 

schools and philosophy departments, including the University of Pennsylvania 

Law School, the University of San Diego Law School, and the Arizona State 

Law School, as well as the University of Michigan Philosophy Department and 

Tufts University’s Philosophy Department. Her numerous articles, published in 

leading law reviews and peer- reviewed philosophy journals, engage such issues 

as the nature of normativity, internalism v. externalism, the nature of 

personal good, constructivism in ethics, the objectivity of law, the moral reading 

of constitutions, and the nature of constitutional facts. Professor Rosati received 

her BA from Michigan State University (1979), her AM (1985) and PhD in 

philosophy (1989) from the University of Michigan, and her JD from Harvard 

Law School (1988).  

   Alvaro Sandroni 

E.D. Howard Professor of Political Economy

Northwestern University Kellogg School of Management Department of 

Managerial Economics and Decision Sciences

Alvaro Sandroni’s research is in the areas of behavioral sciences, strategic 

forecasting, economic theory, game theory, political science, general equilibrium 

theory, and philosophy and law. He has published several journal articles in 

economics, political science, statistics, philosophy, game theory and law journals, 

as well as in the Proceedings of the National Academy of Sciences. He is the 

recipient of several grants from the National Science Foundation and is a 

coauthor of the textbook  Managerial Statistics: A Case- Based Approach  (2005). He 

serves on the editorial boards of  Economic Theory  and the  International Journal of 

Game Theory  and is a Fellow of the Economic Theory Society. Professor Sandroni 

received his BSc in mathematics from the Pontífi ca Universidade Católica (Brazil) 

(1986), his PhD in mathematics from the Instituto de Matemática Pura e Aplicada 

(Brazil) (1994), and his PhD in economics from the University of Pennsylvania 

(1996).  
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David and Mary Harrison Distinguished Professor of Law

University of Virginia School of Law

Frederick Schauer writes about legal authority, rules, legal reasoning, the theory 

of rights, and freedom of expression. Before joining the Virginia faculty, he was 

Frank Stanton Professor of the First Amendment at Harvard University and, earlier, 

Professor of Law at the University of Michigan. A fellow of the American Academy of 

Arts and Sciences and former holder of a Guggenheim Fellowship, Professor Schauer 

is the author of  The Law of Obscenity  (BNA, 1976);  Free Speech: A Philosophical 

Enquiry  (Cambridge University Press, 1982);  Playing By the Rules: A Philosophical 

Examination of Rule- Based Decision- Making in Law and in Life  (Oxford University 

Press, 1991);  Profi les, Probabilities, and Stereotypes  (Harvard University Press, 2003); 

 Thinking Like a Lawyer: A New Introduction to Legal Reasoning  (Harvard University 

Press, 2009), and  The Force of Law  (Harvard University Press, 2015); Editor of Karl 

Llewellyn’s,  The Theory of Rules  (University of Chicago Press, 2011); and a cofounder 

and Editor of  Legal Theory.  Professor Schauer’s writings are the subject of two books, 

 Rules  and  Reasoning: Essays in Honour of Fred Schauer  (Hart, 1999) and  The Force 

of Law Reaffi rmed: Frederick Schauer Meets the Critics  (Springer, 2016); special 

issues of the Notre Dame, Connecticut, and Quinnipiac law reviews,  Politeia , the 

 Harvard Journal of Law & Public Policy , and  Materiali per una Storia della Cultura 

Giuridica ; and symposia on the force of law in  Law & Social Inquiry ,  Ratio Juris , 

and  Jurisprudence . Professor Schauer received his AB (1967) and MBA (1968) from 

Dartmouth College (1967) and his JD from Harvard Law School (1972).  

   Emily Sherwin 

Frank B. Ingersoll Professor of Law

Cornell University Law School

Emily Sherwin specializes in jurisprudence, property, and remedies. She joined the 

Cornell University faculty in 2003 after serving as a member of the faculties of law 

at the University of San Diego and the University of Kentucky. She has also visited 

at the University of Pennsylvania Law School and the Boston University School 

of Law. She is the coauthor of three books:  Ames, Chafee, and Re on Remedies  

(Foundation Press, 2012), with Theodore Eisenberg;  Demystifying Legal Reasoning  

(Cambridge University Press, 2008); and  The Rule of Rules: Morality, Rules, and the 

Dilemmas of Law  (Duke University Press, 2001), the latter two with Larry Alexander. 

In addition, she has published numerous articles, book chapters, and reviews in 

her subjects of specialty, and has served as a member of the advisory committee for 

the ALI’s Restatement (Third) of Restitution and Unjust Enrichment. Professor 

Sherwin received her BA from Lake Forest College (1977), her JD from Boston 

University School of Law (1981), and her PhD in philosophy from Cornell (2017).  
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Director of the Institute for Law and Philosophy
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Steven Smith writes in the areas of law and religion, constitutional law, torts, and 

jurisprudence. Before joining the USD law faculty in 2002, he was the Robert and 

Marion Short Professor of Law at the University of Notre Dame Law School, and 

before that, the Byron R. White Professor of Law at the University of Colorado 

School of Law. He has also been a Visiting Professor of Law at the University of 

Michigan and the University of Virginia. In addition to his numerous articles 

on constitutional law and law and religion in scholarly legal journals, Professor 

Smith is the author of  The Rise and Decline of American Religious Freedom  

(Harvard University Press, 2014);  The Disenchantment of Secular Discourse  

(Harvard University Press, 2010);  Law’s Quandary  (Harvard University Press, 

2004);  The Constitution and the Pride of Reason  (Oxford University Press, 1998); 

and  Foreordained Failure: The Quest for a Constitutional Principle of Religious 

Freedom  (Oxford University Press, 1995). He received his BA from Brigham Young 

University (1976) and his JD from Yale University (1979).  

   Lawrence B. Solum 

Carmack Waterhouse Professor of Law

Georgetown University Law Center

Lawrence Solum works in constitutional theory, procedure, and the philosophy 

of law and is well known for his work on the philosophy of language and 

constitutional interpretation. He was a pioneer in the development of “virtue 

jurisprudence,” now the subject of numerous articles, monographs, and 

scholarly conferences. Before joining the Georgetown faculty in 2011, Professor 

Solum was the John E. Cribbet Professor of Law and Professor of Philosophy 

at the University of Illinois. He was also a member of the law faculties at the 

University of San Diego and Loyola Marymount University, and he has been a 

Visiting Professor of Law at Boston University and the University of Southern 

California. Professor Solum’s volume on prior adjudication and related doctrines 

in  Moore’s Federal Practice  has been cited by the United States Supreme Court 

and every circuit court of appeal. He has lectured at dozens of universities 

throughout the world, authored numerous scholarly articles in leading Anglo- 

American journals, and is the Editor of  Legal Theory Blog , an infl uential weblog 

that focuses on developments in contemporary normative and positive legal 

theory. Professor Solum earned his BA from the University of California– Los 

Angeles (1981) and his JD from Harvard Law School (1984).  
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Frank G. Millard Professor of Law Emeritus

University of Michigan Law School

Peter Westen’s principal scholarly interests are in the fi elds of criminal law and 

legal theory. He has authored a lengthy list of articles and book chapters that have 

appeared in prominent journals and volumes of collected essays, and he is the 

author of  The Logic of Consent: The Diversity and Deceptiveness of Consent as a 

Defense to Criminal Conduct  (Routledge, 2004) and  Speaking of Equality: The 

Rhetoric of “Equality” in Moral and Legal Discourse  (Princeton University Press, 

1990). Prior to joining the faculty of the University of Michigan Law School in 1973, 

Professor Westen served as law clerk to Justice William O. Douglas of the Supreme 

Court of the United States. He was a Fellow of the International Legal Center 

in Bogota, Colombia, where he advised the Colombian Ministry of Economic 

Development on commercial code reform. When he returned to the United 

States, he became an Associate in the Washington, DC offi ce of Paul, Weiss, 

Rifkind, Wharton & Garrison and appeared as counsel in several cases before the 

US Supreme Court. Professor Westen was also a Guggenheim Fellow in 1981. He 

earned his BA from Harvard College (1964). He spent the following year in Vienna 

on an Austrian state scholarship studying contemporary Austrian political history, 

and he then earned his JD from the University of California– Berkeley (1968).  

   Gideon Yaffe 

Professor of Law, Professor of Philosophy and Professor of Psychology  

Yale University Law School

Gideon Yaffe’s research interests include the philosophy of law, particularly 

criminal law; metaphysics, including causation, free will and personal identity; the 

philosophy of mind and action; and the history of early modern 

philosophy. Prior to joining the Yale faculty in 2011, Professor Yaffe was a Professor 

of Philosophy and Law at the University of Southern California. He was a member 

of the MacArthur Foundation’s Law and Neuroscience Project and he continues 

to collaborate with several neuroscientists to devise experiments that aim to be of 

legal and philosophical signifi cance. In 2015 he was named a Guggenheim Fellow. 

Professor Yaffe has written four books:  The Age of Culpability: Children and the 

Nature of Criminal Responsibility  (Oxford University Press, 2018);  Attempts: In 

the Philosophy of Action and the Criminal Law  (Oxford University Press, 2010); 

 Manifest Activity: Thomas Reid’s Theory of Action  (Oxford University Press, 2004); 

and  Liberty Worth the Name: Locke on Free Agency  (Princeton University Press, 

2000). He has also written articles that have appeared in leading law and 
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 This collection refl ects the work of a great many people who share deep respect 

and abiding affection for Larry Alexander. I  thank the twenty- two internation-

ally renowned contributors who crafted challenging critiques of Larry’s signature 

positions that are worthy of their prominent stature in the academy. Thanks also 

go to Yale Law School’s Center for Law and Philosophy for cohosting with the 

University of Illinois’ Program in Law and Philosophy a May 2017 conference at 

Larry’s alma mater, the Yale Law School, that allowed many of these authors to 

test the mettle of Larry’s provocative theses through the presentation and defense 

of their chapters. I am also much obliged to the University of Illinois College of 

Law, its David C. Baum Professorship, and Georgetown University’s Institute for the 

Study of Markets and Ethics in the McDonough School of Business (where I wrote 

the proposal for this volume) for their generous fi nancial support of my work on this 

Festschrift. 

 Jessica Lietz (University of Illinois College of Law, Class of 2019) is owed an enor-

mous debt for her dedicated research and meticulous initial editing of each of the 

chapters contained in this collection. This volume represents hundreds of hours of 

her law school career and it simply could not have been produced without this very 

substantial sacrifi ce on her part. I  am also grateful to Donald Zheng (University 

of Illinois College of Law, Class of 2019), who lent invaluable support to the 

fi nal phases of production. Professor Heather Simmons, the University of Illinois 

College of Law’s brilliant Reference Librarian, lent her formidable skills to this pro-

ject, for which I  am very appreciative. I  owe sincere thanks to my University of 

Illinois College of Law assistant, Jackie Hadler, for adding to her already breathless 

work on my behalf the formidable tasks involved in assembling and polishing the 

collective effort of twenty- four scholars from fi ve different countries. Readers will be 

grateful for the detailed index carefully compiled by Geoff Bailey, which provides 
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a comprehensive survey of the topics addressed in this volume. Finally, I and my 

co- contributors to this volume benefi tted very considerably from the meticulous 

corrections and helpful suggestions of freelance copy- editor Virginia Hamilton, to 

whom we are all very grateful. 

 It is a fi tting compliment to Larry’s goodness as a person that his family so loves and 

respects him, and I have been the grateful benefi ciary of that affection at numerous 

points during the production of this volume. I thank my family as well, and partic-

ularly my husband, Michael Moore, whose lifelong philosophical companionship 

and generous willingness to invest in each of my scholarly projects have been at the 

root of my happiness within the academy. 

 And fi nally, my sincere thanks to Larry himself. In an early biographical letter to 

me, Larry was willing to give me a rare glimpse into the childhood that shaped his 

ambitious adult life and, as his coauthors could predict, his responses to my pleas for 

help, my requests for information, and my iterative edits of his contributions were 

superhumanly instantaneous. I will live the rest of my life in awe of Larry’s insatiable 

appetite for the life of the mind, and I am grateful that his energy for scholarship 

reaches to the mind- numbing minutiae that require attention during the editing and 

production of a volume like this. It has been my very great honor and privilege to 

know, learn from, and through this volume, pay my deepest respects to Larry.   
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