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Preface

Could a feminist perspective change the shape of the tax law? To begin to
answer this question, we brought together a group of scholars and lawyers to
rewrite, using feminist perspectives, significant tax cases from the United
States Tax Court, federal Circuit Courts of Appeals, and the United States
Supreme Court. Some of them implicate gender on their face — questions
about the deductibility of fertility expenses or the use of gender in actuarial
tables, for example — but others implicate gender less obviously, such as a case
involving the ability of state and local governments to tax Indian land, or the
ability of a businessman to take a deduction for the repayment of certain debts.
This book challenges the belief that statutes are neutral. Most people under-
stand that feminist reasoning has tremendous potential to affect, for example,
the law of employment discrimination, sexual harassment, and reproductive
rights. Few people may be aware, however, that feminist analysis can likewise
transform tax law (as well as other statutory or code-based areas of the law). By
highlighting the importance of perspective, background, and preconceptions
on the reading and interpretation of statutes, Feminist Judgments: Rewritten
Tax Opinions shows what a difference feminist analysis can make to statutory
interpretation.

This volume, like all of the books in Cambridge University Press’s Feminist
Judgments Series, demonstrates that judges with feminist viewpoints could
have changed the law, based on the precedent and law in effect at the time
of the original decision. Or, even if the desired result could not be achieved
under the current law, this volume shows how a powerful dissent can serve
to draw attention to the fact that the tax law operates in many cases to the
disadvantage of women, racial minorities, LGBT taxpayers, and other histor-
ically subordinated groups. Together, the opinions and commentaries in this
volume illustrate the importance of diversity of perspectives on the bench so
that judges do not approach their work with a uniform worldview influenced
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Xviii Preface

by the same set of preconceptions and privileges. For judges, lawyers, students,
and members of the general public, reading these critical opinions helps
expose the ways in which judges — and, in turn, the development of the
law — are subtly influenced by preconceptions, existing power hierarchies,
prevailing social norms, and “conventional” wisdom. This book argues that
the tax law is not neutral, but rather is shaped by the society that produces
and applies it. At the same time, this book holds out the hope that the tax
system can be reformed to be an instrument of greater justice and equality
for all people.
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