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PREFACE

International economic law is a branch of public international law. Its
subfields, however, have taken on the appearance of disconnected spe-
cialist subjects over the years, not least in the world of international legal
practice with its Gattologists, Bitologists and sovereign debt workout
specialists. In recent decades, the international law on foreign investment
especially risked becoming unmoored from sovereign legal relations.
Sornarajah, however, always took the classical view of a subject rooted
in the sources and systems of public international law. Without being
sovereign-centric he views the law as being as much a product of sover-
eign will as it is the result of economic change. His conclusions some-
times appeared incongruous with economic globalisation, transnational
legal innovation, the explosion since the 1990s of private claims before
investment tribunals and even the practice of these tribunals. But as Gus
van Harten says here, Sornarajah “has pursued independent critical
scholarship in international investment law for a longer time than any
other living specialist in the field and has done so with patience and
grace”, and the current backlash against investor-state arbitration is a
tribute to the viewpoint which he has long held.

Whichever side one takes in the current debates, it is the right time for
a book which explores Sornarajah’s views. This book attempts to do so in
light of recent withdrawals from the Washington Convention, and a
growing epidemic of ongoing national “reforms” of investment treaties
and the institution of investor-state dispute settlement as it is currently
understood. The backlash against investor-state arbitration, appearing in
different shades in different places, is now no longer confined to a
number of Latin American nations. Large economies - Indonesia,
India and the European Union among them - are taking a broadly similar
turn. From Kuala Lumpur to K Street, from Potsdamer Platz to the Palais
d’Egmont, protests have taken place around the globe against ongoing
mega-regional investment treaty negotiations.

XV
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XVi PREFACE

A critical introduction to these complex, contemporary developments
is also required, and it is hoped that this book will be of interest and use
to students and scholars, government international law counsel and
policy-makers, private legal counsel and arbitrators alike. The contribu-
tors come from varied backgrounds in the making, implementation,
evaluation and contestation of treaty policies and from the worlds of
treaty-making, professional law teaching, public interest lawyering, inter-
national law litigation and arbitration practice. Many, though not all,
have been Sornarajah’s fellow-travellers. Nonetheless, we have put these
writings together to honour a friend and colleague whose life’s work
foreshadowed, and was in any case devoted to explaining, the philosophy
cementing the latest turn of events.

While scholars as eminent as Yale’s Michael Reisman counsel con-
tinuing global economic integration, and reject a return to the old days of
the New International Economic Order or outright reversion to protec-
tionism and mercantilism, Sornarajah rejects depictions of the law as a
part of the unbreakable march of economic globalisation. Here is the
kind of modern contest between alternative visions of the law which this
book also tries to explain.

Muthucumaraswamy Sornarajah might sometimes have seemed out of
place, dancing to the beat of a different drummer. Yet he was always
taken seriously, and his time has come. This book is an attempt to
recreate the drumbeats he heard, reveal the subject he sees and show
the paths to which his drums lead.

C.L. Lim
Typhoon Season, 2015
HKSAR, China
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