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abortion. See also right to life
adoption. See also relations between the
People of the Taiwan Area and the
Mainland Area
adultery
in South Korea
decriminalization, 10-12, 85, 107
marital fidelity, 85
in Taiwan
decriminalization, 36, 81
family system, 85
affirmative action. See also right to work
anachronistic legislation
heterosexist, 10, 106
patriarchal, 10, 83, 100, 123
Anglo-Canadian constitutional jurisprudence
In Hong Kong, 63, see also Hong Kong Court of
Final Appeal (HKCFA)
authoritarian democracies, 6

Bankruptcy Ordinance. See also right to travel
Bareunmirae Party, 42
basic order of free democracy
in South Korea, 18, 130
in Taiwan, 36, 140
Beijing’s core interest
in Hong Kong, 24
buggery
in Hong Kong
heterosexual buggery, 97, 134
homosexual buggery, 98, 134

caseload
Constitutional Court of Korea (KCC), 55
Constitutional Court of Taiwan (TCC), 55
Hong Kong Court of Final Appeal (HKCFA),

55
Supreme Court of Japan (JSC), 55

193

centre-left pan-green camp
Democratic Progressive Party, 29—30, 122, 140
independence for Taiwan, 30
New Power Party, 30
Taiwan Solidarity Union, 30
centre-right pan-blue camp
Kuomintang, 29-32, 34-36, 120-122, 138-140,
143
New Party, 30
People First Party, 30-31
chauvinistic family system. See also Confucian
tradition
in South Korea, 83
Chiang Kai-shek, 29, see also Kuomintang
Child and Juvenile Sexual Transaction Act,
129
China, 5, 20, 23, 79, 98, 104, see also Hong Kong
Administrative Region (HKSAR),
authoritarian
Chinese Communist Party (CCP), 29
Chinese socialist law, 165
Chinese State-Owned Enterprises (Chinese
SOE), 23
People’s Republic of China (PRC), 43
Central Government, 19, 43, 137, 159
The Standing Committee of the National
People’s Congress (NPCSC), 49, 160
communist regime, 5, 20, 139, 160, 171
long-term goal of re-unifying Taiwan, so
President of the Association for Relations
Across the Taiwan Straits, 76
resumption of sovereignty over Hong Kong,
94
the Chinese Communist Party (CCP), 29
the one-China policy, 30, see also
Kuomintang (KMT)
Republic of China (ROC), 29, 67, 122, see also
Taiwan
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Chun-Ying Leung (CY Leung), 161-163
corrupt and illegal conduct, 160
competitive democracy
in South Korea, 5, 26-28
in Taiwan, 5, 2628
Comprehensive Social Security Assistance
Scheme (CSSA), 98
conditional constitutionality, 14, 17, 112, 128, 130,
135
conditional unconstitutionality, 14, 17, 112, 128,
135-136
Confucian tradition, 83, 124
Constitutional Court of Korea (KCC), 3, 25, 40, 42,
63, 111, 138, 149
Constitutional Research Institute (CRI), 60
disputes between state agencies, 155
Constitutional Court of Taiwan (TCC), 25, 32-36,
138-148
corruption
in Hong Kong. See also Chun-Ying Leung
in South Korea, 152, 157-158, see also Roh Moo-
hyun, Lee Myung-bak, Park Geun-hye
in Taiwan, 145-140, see also Chen, Shui-bian
Council of Grand Justices, 123, see also
Constitutional Court of Taiwan (TCC)
criminal due process
in South Korea, 11
in Taiwan, 11

death penalty
in South Korea
military law, 93
in Taiwan
drug offences, 69
the threat of communism, 68
declaration of incompatibility, 13-15, 9o, 108,
110-112, 115-116, 119, 123, 126127, 129,
150-152
declaration of invalidity, 34, 77, 83, 87, 9o, 115, 124,
see also Suspension Order
in Hong Kong, 15, 102, 116-118, 133-134, 130
in South Korea, 15, 83, 87, 9o, 115, 136
non-conformity, 14-15, 83, 111, 115, 149
in Taiwan, 15, 34, 77, 116, 133, 136
defamation
in South Korea, 86
in Taiwan, 17, 129
delayed remedies. See also Suspension Order
Democratic Alliance for the Betterment and
Progress of Hong Kong (DAB), 44
Democratic Justice Party (DJP), 37
Democratic Party of Korea (Minjoo Party of
Korea), 39
Democratic Progressive Party (DPP), 29, 122, 140

democratic transformation
in South Korea, 21, 138
in Taiwan, 21, 138
dialogic judicial orders
in Hong Kong, 127
in South Korea, 120, 127
in Taiwan, 117
differential treatment, 104, see also discrimination
discrimination
gender
in Hong Kong, 15, 118
in South Korea, 92
in Taiwan, 18
sexual orientation
in Hong Kong, 101
in Taiwan, 3, 12, 16, 36, 71, 117
dissolution of political party, 158, see also United
Progressive Party (UPP)

electoral reform
in South Korea, 147, 152
in Taiwan, 146
electoral system
gerrymandering, 22, 154
in South Korea
mixed-member proportional representation
system, 152
in Taiwan, 138
mixed member majoritarian (MMM), 147
European Court of Human Rights (ECtHR),
57-58
ex ante judicial autonomy, 6, 27
ex post judicial autonomy, 6, 28

flag desecration, g5
free speech
in Hong Kong, 11
in South Korea, 11, 86, 88
in Taiwan, 11, 67, 75
freedom of assembly
in Hong Kong, 11, 131
in South Korea, 11, 86
in Taiwan, 11, 74
freedom of conscience. See also public apology
in South Korea, 86
in Taiwan, 86
freedom of expression. See also free speech
freedom of occupation. See also right to work

gender reassignment surgery
in Hong Kong, 118

general limitation clause for rights
in South Korea, g, 81, 105
in Taiwan, g, 81, 105
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Germany, 89, 11, 14, 25, 34, 58, 61, 63, 111
German Federal Constitutional Court (GFCC)
Pharmacy Case, 69
the Principle of Proportionality, 61
German law
as a foreign legal source
in South Korea, 4, 7, 14, 61, 63, 111, 173
in Taiwan, 4, 7, 59, 63, 173
Grand National Party (GNP), 37-39

homosexual. See also same-sex marriage,
discrimination
in Hong Kong, 97
in Taiwan, 71
Hong Kong Court of Final Appeal (HKCFA), 3,
25, 63, 11
non-permanent judge (NPJ), 48, 55
permanent judge (P]), 46-49, 166
Hong Kong Court of First Instance (HKCFI),
102
Hong Kong Special Administrative Region
(HKSAR), 5, 26, 43, 95
Basic Law, 9, 47-50, 57-58, 94—95, 105, 159-160,
163-167
the NPCSC’s plenary power to interpret the
Basic Law, 20, 49, 160, 165-167
Bill of Rights Ordinance (BORO),
94
Chief Executive, 4748, 50, 103, 160-162
Hong Kong Legislative Council, 14-16, 4445,
103, 108, 118, 127, 131
Functional Constituencies (FC)
pro-business, 44
Geographical Constituencies (GCs)
proportional representation, 44
pro-Beijing coalition, 4445, 51, 160, 173
household registration, 16, 71, 117

impeachment proceeding
Park Geun-hye, 22, 156
Roh Moo-hyun, 157
independent Special Prosecutor, 155-157
International Covenant on Civil and Political
Rights (ICCPR), 94
intra-party conflicts
in South Korea, 39
in Taiwan, 31-32

Japan. See also Supreme Court of Japan (JSC)
Cabinet, 54
Constitution, 51-52
Liberal Democratic Party (LDP), 23, 28, 51
koenkai (person support organization), 52
Prime Minister, 53

judicial appointment process, 27
in Hong Kong, 6
in South Korea, 40—42
in Taiwan, 32, 35-36
political ideology, 27
judicial deference
in Hong Kong
electoral restrictions, 20, 97
political or policy considerations,
20, 97, 161
in South Korea
national security, 130
in Taiwan
foreign affairs and national security, 79
judicial independence, 28, 122
in Hong Kong, 56
in Japan, 51
in South Korea, 42
in Taiwan, 34-35
institutional protections, 34, 57
public support for courts, 34
Judicial Officers Recommendation Commission
(JORC), 6, 28
judicial reputation, 6, 57
judicial review of elections
in Hong Kong, 161, 164
in South Korea, 149-154, 158
in Taiwan, 306, 120, 138-144, 147-149

Ker Chien-ming, 31

Kim Dae-jung, 38-39

Kim Young-sam, 38

Kuomintang (KMT). See also China
Tangwai, 29
Temporary Provisions Effective During the

Period of Communist Rebellion, 29

the one-China policy, 30

Lee Myung-bak, 39, 4143, 156
legal education
in Hong Kong, 58
in South Korea, 60
in Taiwan, 59
legislative immunity, 142-143
legislative investigation power, 142-145
Leung Kwok Hung, 95
Liberal Democratic Party (LDP),
23, 28, 51-53
Lien Chan, 121
limited constitutionality. See also conditional
constitutionality, remedial interpretation
limited unconstitutionality. See also conditional
unconstitutionality, remedial
interpretation
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Ma Ying-jeou, 30-31, 76 pension
margin of appreciation, 20, 66, 96, 161164, see also in Taiwan, 72
judicial deference People First Party, 30
margin of discretion, 82, 97, see also margin of People’s Republic of China (PRC)
appreciation the Chinese Communist Party (CCP). See also
marijuana, 81, 125 Kuomintang (KMT)
marriage presidential immunity, 145
between blood relatives, 83, 115 presumption of innocence
polygamous, 101 in Hong Kong, 94
same-sex, 10, 16, 32, 30, 100-102, 104-105, 117, in Taiwan, 132-133
134 pre-trial detainees, 118
transsexual, 2, 15, 118 Prime Minister, 87—88
medical advertisements principle of equinumerosity
in Hong Kong, 102 in South Korea, 155
in South Korea, 86, 88 in Taiwan, 148
in Taiwan, 68 privacy
Millennium Democratic Party (MDP), 38 in South Korea
Minjoo Party of Korea, 39 adultery, 85
Moon Jae-in, 4042 DNA Identification Information,
93, 126
National Congress for New Politics (NCNP), fingerprints, 12, 71, 107, 116
38 sex Offenders Registry, 126
National Election Commission, 153, 157 in Taiwan
national referendum fingerprints, 71
in South Korea, 43, 150, 157 proportionality analysis (PA). See also
in Taiwan, 36, 141 proportionality test
national security, 66 external critique of, 65
in Hong Kong, 19, 21, 49, 97, 168-169 internal critique of, 64
in South Korea, g, 18, 81-83, 130 proportionality test
in Taiwan, 79 in Hong Kong
New Korea Party, 3738, 155, see also Grand legitimate aim, 95, 97-105, 162
National Party (GNP) no more than necessary, 8, 63, 102
Democratic Liberal Party (DLP), 37 rational connection, 98
New Party, 30 reasonable/fair balance, 104
New Power Party, 30 in India, 3
North Korea, 18, 130, 158 necessary, 3, 64
rational connection, 3, 64
One Country, Two Systems, 23, 95 in South Korea
appropriateness of means, 84
Park Geun-hye, 22, 39, 156, 177 balance of interests, 94
party system legitimate aim, 66, 82-87, 89, 128, 153
in Hong Kong, 57, 26 the least restrictive means, 82, 88
in South Korea, 40 in Taiwan
in Taiwan, 29—30, 34, 148 compelling public interest, 71-72
party turnover due purpose, 69
in South Korea, 38 legitimacy, 9, 29, 7173, 84, 106
in Taiwan, 30 necessity, 10, 68, 74-76, 86, 107
party votes/seats proper restrictions, 69
in South Korea, 152 suitability/rational connection, 69, 7374
in Taiwan, 147 zone of proportionality, 108, 174
patrilineal blood-ties public apology, 86, 128
in South Korea, 83 public health, 81
Peace Democratic Party (PDP) or Party for Peace drug commercials, 68
and Democracy (PPD), 38 public morality, 67
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public order
in Hong Kong, 128
in Taiwan, 78
public safety, 75

relations between the people of the Taiwan Area
and the Mainland Area, 79, 125
Remedial Interpretation (RI)
in Hong Kong
read down, 16, 18, 128, 131
read-in, 16, 128
in South Korea
conditional constitutionality, 128, see also
limited constitutionality
conditional unconstitutionality, 128, see also
limited unconstitutionality
in Taiwan, 135
read down, 127, 132
read-in, 127-130
right of abode, 20, 49, 160, 166
right to a fair trial, 94
right to life
in South Korea
death penalty, 93
sex-selective abortions, 10, 13, 89—9o, 107,
1260
in Taiwan
death penalty, 67-69
right to litigate
in Taiwan, 119
right to property
in Hong Kong, 911, 95, 105
in South Korea, 11, 84
in Taiwan, 11, 73
right to self-determination
in Hong Kong, 164
in South Korea, 84-85
in Taiwan, 71
right to stand for election
in Hong Kong
pro-Hong Kong independence candidates,
20, 167
in South Korea
election deposit, 150
in Taiwan
educational qualification, 141
election deposit, 142
right to travel
in Hong Kong, 103
right to vote, 91, 102, 127, 151
in Hong Kong
Functional Constituencies (FC) election,

44
prisoner-voting case, 108

in South Korea
nationals residing abroad, 151
prisoner-voting case, 108
in Taiwan
suspension of national elections, 139-140
right to work
in South Korea
massage therapists, 88-89
in Taiwan
massage therapists, 79
taxi drivers, 70
teachers, 77
Roh Moo-hyun, 39, 157-158
Roh Tae-Woo, 38

Saenuri Party, 39, 42
Grand National Party (GNP), 37-39
Liberty Korea Party, 37
same-sex marriages
in Hong Kong, 10, 100102, 104, 107, 134
in Taiwan, 16, 32, 36, 71, 116-118
Secretary for Justice (S]), 47
Singapore, 12, see also Supreme Court of
Singapore
socio-economic policies
in Hong Kong
social welfare payments, 10, g8-100
in South Korea
anti-trust regulations, 10, 85, 106
in Taiwan
interest payments on penalty surcharges, 10,
74, 100
South Africa, 8, 62
South Korea. See also Constitutional Court of
Korea
democratization, 37
electoral system, 153
gerrymandering, 22, 154
National Assembly, 3743, 149-156, 158
stare decisis, 50
statutory minimum sentences
in South Korea, 11, 107
in Taiwan, 11, 107
Supreme Court of Canada, 4, 13, 25, 110-112
Supreme Court of Japan (JSC), 23, 28, 51, 55
Supreme Court of Singapore, 12
Supreme Court of the United Kingdom, 96
Suspension Order (SO). See also declaration of
incompatibility
individual and institutional harms of Suspension
Order, 114
Suspension Order with advisory deadline
in South Korea, 123
in Taiwan, 120122
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Suspension Order (SO). (cont.)
Suspension Order with deadline
in Hong Kong, 116, 127, 133
in South Korea, 108, 115, 126, 150

in Taiwan, 10-11, 7376, 79, 89, 100, 108, 121,

125

Suspension Order with no interim application

of the law
in South Korea, 113, 115-116, 118, 134

Suspension Order with remedial interpretation

after the deadline

in Taiwan, 116-117

Suspension Order with remedial interpretation

before the deadline
in South Korea, 118-119
in Taiwan, 17-118
Suspension Order without deadline
in South Korea, 120, 123
in Taiwan, 120122

Taiwan. See also China
Civil Code, 58
Constitutional Court of Taiwan, 3, 25, 03, 111,
138

democratization, 138
Executive Yuan, 67
Judicial Yuan, 21, 33, 35-36, 59
Legislative Yuan, 30-33, 122, 141-146
martial law, 29, 59, 67, 120, 138
National Assembly, 22, 140, 149
President

Chen Shui-bian, 22, 30, 122, 145, 148

319 Shooting, 35, 143-145
Lee Teng-hui, 30, 139

Index

Ma Ying-jeou, 30-31
Tsai Ing-wen, 30-31
relations between the People of the Taiwan Area
and the Mainland Area, 79, 125
Taiwan Solidarity Union, 30
tax law
in Hong Kong
heterosexual monogamous marriage, 101
polygamous marriages, 101
in South Korea
inheritance tax, 17, 128
first decision of limited constitutionality,
17
married couples, 92-93
in Taiwan
failure to pay surcharges, 74
Temporary Provisions Effective During the Period
of Communist Rebellion, 29, 138
Tiananmen Square, 94, See also China
transsexual marriage, 3, 16, 118

unconstitutional constitutional amendments, 22,
36, 140, 147
United Future Party (UFP). See also Saenuri Party
United New Democratic Party (UNDP)
Democratic Party, 38—40
Democratic United Party, 39
Uri Party, 39, 157
United Progressive Party (UPP)
far-left socialist party, 158
North Korean-style socialism, 158
progressive democracy, 158

Xi Jinping, 20, 162
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