Cambridge University Press & Assessment

978-1-108-92641-6 — Constitutional Convergence in East Asia
Po Jen Yap , Chien-Chih Lin

Frontmatter

More Information

CONSTITUTIONAL CONVERGENCE IN EAST ASIA

This comparative study of the constitutional jurisprudence of three Fast Asian jurisdic-
tions investigates how the rulings of the Constitutional Court of Taiwan, the
Constitutional Court of Korea and the Hong Kong Court of Final Appeal have con-
verged. The unique political contexts of all three jurisdictions have led to strong courts
using the structured proportionality doctrine and innovative constitutional remedies to
address human rights issues. Hong Kong, Taiwan, and South Korea have the only courts
in Asia that regularly use a structured four-stage Proportionality Analysis to invalidate
laws, and routinely apply innovative constitutional remedies such as Suspension Orders
and Remedial Interpretation to rectify constitutionally flawed legislation. This volume
explores how judges in these areas are affected by politics within their different consti-
tutional systems. The latest developments in Asian constitutional law are covered, with
detailed analysis of key cases.

Po Jen Yap is a Professor of Law at The University of Hong Kong. He is an Advocate and
Solicitor of the Supreme Court of Singapore and an Attorney at Law in the State of New
York, USA. He is the author of Constitutional Dialogue in Common Law Asia (2015) and
Courts and Democracies in Asia (2017).

Chien-Chih Lin is an Associate Research Professor at Institutum Iurisprudentiae,
Academia Sinica (Taiwan). He has published in multiple law journals and edited
volumes, including The Oxford Handbook of Constitutional Law in Asia, American
Journal of Comparative Law, and International Journal of Constitutional Law. He is
the book review editor of the International Journal of Constitutional Law.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108926416
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-92641-6 — Constitutional Convergence in East Asia
Po Jen Yap , Chien-Chih Lin

Frontmatter

More Information

COMPARATIVE CONSTITUTIONAL LAW AND POLICY

Series Editors

Tom Ginsburg University of Chicago
Zachary Elkins University of Texas at Austin
Ran Hirschl University of Toronto

Comparative constitutional law is an intellectually vibrant field that encompasses an
increasingly broad array of approaches and methodologies. This series collects analytic-
ally innovative and empirically grounded work from scholars of comparative constitu-
tionalism across academic disciplines. Books in the series include theoretically informed
studies of single constitutional jurisdictions, comparative studies of constitutional law
and institutions, and edited collections of original essays that respond to challenging
theoretical and empirical questions in the field.

Books in the Series

Filtering Populist Claims to Fight Populism: The Italian Case in a Comparative
Perspective Giuseppe Martinico

Constitutionalism in Context David S. Law

The New Fourth Branch: Institutions for Protecting Constitutional Democracy Mark
Tushnet

The Veil of Participation: Citizens and Political Parties in Constitution-Making Processes
Alexander Hudson

Towering Judges: A Comparative Study of Constitutional Judges Edited by Rehan
Abeyratne and Iddo Porat

The Constitution of Arbitration Victor Ferreres Comella

Redrafting Constitutions in Democratic Orders: Theoretical and Comparative Perspectives
Edited by Gabriel L. Negretto

From Parchment to Practice: Implementing New Constitutions Edited by Tom Ginsburg
and Aziz 7. Huq

The Failure of Popular Constitution Making in Turkey: Regressing Towards
Constitutional Autocracy Edited by Felix Petersen and Zeynep Yanasmayan

A Qualified Hope: The Indian Supreme Court and Progressive Social Change Fdited by
Gerald N. Rosenberg, Sudhir Krishnaswamy, and Shishir Bail

Reconstructing Rights: Courts, Parties, and Equality Rights in India, South Africa, and
the United States Stephan Stohler

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108926416
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-92641-6 — Constitutional Convergence in East Asia
Po Jen Yap , Chien-Chih Lin

Frontmatter

More Information

Constitutions in Times of Financial Crisis Edited by Tom Ginsburg, Mark D. Rosen, and
Georg Vanberg

Hybrid Constitutionalism: The Politics of Constitutional Review in the Chinese Special
Administrative Regions Eric C. Ip

Constitution-Making and Transnational Legal Order Edited by Tom Ginsburg, Terence
C. Halliday, and Gregory Shaffer

The Invisible Constitution in Comparative Perspective Edited by Rosalind Dixon and
Adrienne Stone

The Politico-Legal Dynamics of Judicial Review: A Comparative Analysis Theunis Roux

Constitutional Courts in Asia: A Comparative Perspective Fdited by Albert H. Y. Chen
and Andrew Harding

Judicial Review in Norway: A Bicentennial Debate Anine Kierulf

Constituent Assemblies Edited by Jon Elster, Roberto Gargarella, Vatsal Naresh, and
Bjorn Erik Rasch

The DNA of Constitutional Justice in Latin America: Politics, Governance, and Judicial Design
Daniel M. Brinks and Abby Blass

The Adventures of the Constituent Power: Beyond Revolutions? Andrew Arato

Canada in the World: Comparative Perspectives on the Canadian Constitution Edited by
Richard Albert and David R. Cameron

Constitutions, Religion and Politics in Asia: Indonesia, Malaysia and Sri Lanka Dian

A. H. Shah
Courts and Democracies in Asia Po Jen Yap

Proportionality: New Frontiers, New Challenges Edited by Vicki C. Jackson and Mark
Tushnet

Constituents before Assembly: Participation, Deliberation, and Representation in the
Crafting of New Constitutions Todd A. Eisenstadt, A. Carl LeVan, and Tofigh Maboudi

Assessing Constitutional Performance Edited by Tom Ginsburg and Aziz Huq

Buddhism, Politics and the Limits of Law: The Pyrrhic Constitutionalism of Sri Lanka
Benjamin Schonthal

Engaging with Social Rights: Procedure, Participation and Democracy in South Africa’s
Second Wave Brian Ray

Constitutional Courts as Mediators: Armed Conflict, Civil-Military Relations, and the
Rule of Law in Latin America Julio Rios-Figueroa

Perils of Judicial Self-Government in Transitional Societies David Kosaf

Making We the People: Democratic Constitutional Founding in Postwar Japan and South
Korea Chaihark Hahm and Sung Ho Kim

Radical Deprivation on Trial: The Impact of Judicial Activism on Socioeconomic Rights in
the Global South César Rodriguez-Garavito and Diana Rodriguez-Franco

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108926416
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-92641-6 — Constitutional Convergence in East Asia
Po Jen Yap , Chien-Chih Lin

Frontmatter

More Information

Unstable Constitutionalism: Law and Politics in South Asia Edited by Mark Tushnet and
Madhav Khosla

Magna Carta and Its Modern Legacy Edited by Robert Hazell and James Melton
Constitutions and Religious Freedom Frank B. Cross

International Courts and the Performance of International Agreements: A General Theory
with Evidence from the European Union Clifford J. Carrubba and Matthew ]. Gabel

Reputation and Judicial Tactics: A Theory of National and International Courts Shai
Dothan

Social Difference and Constitutionalism in Pan-Asia Edited by Susan H. Williams
Constitutionalism in Asia in the Early Twenty-First Century Edited by Albert H. Y. Chen
Constitutions in Authoritarian Regimes Edited by Tom Ginsburg and Alberto Simpser
Presidential Legislation in India: The Law and Practice of Ordinances Shubhankar Dam

Social and Political Foundations of Constitutions Edited by Denis ]. Galligan and Mila
Versteeg

Consequential Courts: Judicial Roles in Global Perspective Fdited by Diana Kapiszewski,
Gordon Silverstein, and Robert A. Kagan

Comparative Constitutional Design Edited by Tom Ginsburg

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108926416
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-92641-6 — Constitutional Convergence in East Asia
Po Jen Yap , Chien-Chih Lin

Frontmatter

More Information

Constitutional Convergence in East Asia

PO JEN YAP
The University of Hong Kong

CHIEN-CHIH LIN

Academia Sinica, Taiwan

! CAMBRIDGE
UNIVERSITY PRESS

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108926416
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-92641-6 — Constitutional Convergence in East Asia

Po Jen Yap , Chien-Chih Lin
Frontmatter
More Information

CAMBRIDGE

UNIVERSITY PRESS

Shaftesbury Road, Cambridge cB2 8k, United Kingdom

One Liberty Plaza, 20th Floor, New York, NY 10006, USA

477 Williamstown Road, Port Melbourne, vic 3207, Australia

314—321, 31d Floor, Plot 3, Splendor Forum, Jasola District Centre, New Delhi — 110025, India

103 Penang Road, #05-06/07, Visioncrest Commercial, Singapore 238467

Cambridge University Press is part of Cambridge University Press & Assessment,
a department of the University of Cambridge.

We share the University’s mission to contribute to society through the pursuit of
education, learning and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/g781108926416

DOI: 10.1017/9781108923422
© Po Jen Yap and Chien-Chih Lin 2022

This publication is in copyright. Subject to statutory exception and to the provisions
of relevant collective licensing agreements, no reproduction of any part may take
place without the written permission of Cambridge University Press & Assessment.

First published 2022
First paperback edition 2024

A catalogue record for this publication is available from the British Library

Library of Congress Cataloging-in-Publication data

NAMES: Yap, Po Jen, author. | Lin, Chien-Chih (J.S.D.), author.

TITLE: Constitutional convergence in East Asia / Po Jen Yap, The University of Hong Kong;
Chien-Chih Lin, Academia Sinica, Taiwan.

DESCRIPTION: Cambridge, United Kingdom ; New York, NY : Cambridge University Press, 2022. |
Series: Comparative constitutional law and policy | Includes bibliographical references and
index. | Contents: Introduction — Reasons for convergence — Convergence on structured
proportionality — Convergence on innovative constitutional remedies — Limits on convergence —
Conclusion.

SUBJECTS: LCSH: Constitutional law—Fast Asia.

ISBN  978-1-108-83117-8  Hardback
ISBN  978-1-108-92041-6  Paperback

Cambridge University Press & Assessment has no responsibility for the persistence
or accuracy of URLs for external or third-party internet websites referred to in this
publication and does not guarantee that any content on such websites is, or will
remain, accurate or appropriate.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108926416
www.cambridge.org

CAMBRIDGE

Cambridge University Press & Assessment

978-1-108-92641-6 — Constitutional Convergence in East Asia
Po Jen Yap , Chien-Chih Lin

Frontmatter

More Information

Contents
Foreword page ix
Acknowledgements xi
Abbreviations Xiii
1 Introduction 1
2 Reasons for Convergence 25
3 Convergence on Structured Proportionality 62
4  Convergence on Innovative Constitutional Remedies 110
5  Limits on Convergence 137
6  Conclusion 172
Bibliography 179
Index 193

vii

@© in this web service Cambridge University Press & Assessment www.cambridge.org


www.cambridge.org/9781108926416
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-92641-6 — Constitutional Convergence in East Asia
Po Jen Yap , Chien-Chih Lin

Frontmatter

More Information

Foreword

Comparative constitutional studies has become truly global in the last couple of
decades, and there is no region of the world which has escaped scholarly purview. In
Flast Asia, there is now a burgeoning scholarship focused on constitutional develop-
ments. This work has significantly enriched our understanding of the region, as well
as its importance in the world.

In this insightful, carefully researched, and illuminating volume, two leading
young scholars in Asia tackle a new question, namely that of constitutional conver-
gence. Convergence has long fascinated scholars of comparative law and social
science, for good reason. Similarity and difference are, of course, at the heart of any
comparative enterprise: it is their observation that spurs inquiry into causes and
consequences. The first task of the comparativist is descriptive: simply to document
similarity and difference, and how they change over time. But the more challenging
task is to develop explanation.

Convergence and divergence add temporal and relational dimensions: are the
objects of study moving closer together over time, or are they instead moving away
from each other? Explaining convergence and divergence is particularly tricky
because, to put it simply, things are always in motion. One has to carefully select
cases to examine, as well as a time period and scope of the research. Then one must
weigh the various forces that cause change over time.

Professors Yap and Lin masterfully use this approach to ask why it is that high
courts in some Asian jurisdictions have converged on jurisprudential techniques,
while others have not. Their focus is on doctrine and remedy. Using well-selected
case studies, they carefully work through the various caselaw to demonstrate a good
deal of convergence among Hong Kong, Taiwan and Korea, three liberal jurisdic-
tions in Asia. These are legally dynamic places, which have experienced broader
changes in their political and social systems in recent decades. Yap and Lin’s
framework is rigorous, and well-grounded in the existing literature, but also pushes
it forward. The inclusion of a non-democratic case, Hong Kong, helps us see that
the primary driving force is not the political character of the regime. Rather, the key

X
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X Foreword

qualities seem to be a liberal grounding, along with judges who have the capacity
and inclination to advance liberal values.

The result is a significant contribution to our understanding. The study enriches
the literature on transnational judicial borrowing, which has been a major issue of
debate in comparative constitutional studies. Many judges participate in a kind of
transnational conversation in which they share approaches, read each other’s cases
and wrestle with rationales from other jurisdictions. We have a good deal of
normative work debating whether and when judges should look abroad. Some
scholars actively advocate convergence as normatively desirable, a position which
smacks of high modernism, as if law could be removed from its connection with a
broader culture it inhabits. Against this view, some judges reject borrowing entirely,
insisting on legally grounded norms that fit in a national context. ‘We must never
forget’, Justice Scalia once wrote in a blistering dissent, ‘that it is the Constitution of
the United States we are expounding’. Citing the jurisprudence of other countries’
courts was anathema to Scalia, and his position evokes the romanticism of the
nation-state finding its expression in national law. Yet Scalia’s position is enduring,
and indeed, in an era of rising nationalism and populism, it may be more powerful
than ever.

Using the Asian materials, Yap and Lin demonstrate a kind of middle way
between these two positions. Convergence can occur organically, without triggering
nationalist backlash. The quality of the decision-making in the cases they study
seems to be enriched by convergence, but they also point out its spatial and
substantive limits. The result is a wonderful study of analytic approaches in an
important part of the world.

Above all, this study marks the maturity of constitutional studies in East Asia.
These three jurisdictions with powerful courts, regularly engaged in the issues of the
day in their societies, are worthy of more attention outside the region. Scholars
interested in convergence and borrowing will of course find much food for thought
in this book. And the expertly-executed comparative approach will illuminate the
jurisdictions they study, even for those who already know one or the other of
them well.

Tom Ginsburg

Leo Spitz Professor of International Law
Ludwig and Hilde Wolf Research Scholar
Professor of Political Science

University of Chicago Law School
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