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abolition. See abolitionist countries;
abolitionist movement; Declaration of
Stockholm; specific countries/states
abolition (of death penalty)
and Declaration of Stockholm, 2, 106
and religious appeals, 81
as essential for moral progress, 277
as important element in democratic
development, go
as of 1945, 2
as of 1977, 2
as of 1980, 3
call for, 2, 4,7, 10
de facto, 37, 52
goal of, 238
in Albania, 2
in American states, 83
in Austria, 52
in Bolivia, 2
in Chad, 2
in Europe, 1, 8§6-88, 107-108
in Germany, 89
in majority of world’s countries, 270
in Malawi, 4
in Mexico, 2
in national constitutions, 2
in Rwanda, 2
in Sierra Leone, 4, 11
in South Africa, 2
in South America, 88
in Tuscany, 52
international law encouraging, 3
James Madison’s consideration of, 46
occurring country-by-country, 86
recognition of trend toward, 238
through judicial decision, 101
through legislation, 101
abolition (of involuntary servitude), 81
abolition (of slavery), 81
in United States, 231

307

abolition (of torture). See also anti-torture

movement
in prior centuries, 180

abolitionist countries, 279. See specific countries

added one by one, 85

and pathways to abolition, 86

as growing, 1

at start of twenty-first century, 88

N 1945, 2

in 1977, 2

in 1980, 3

in Europe, 87, 106-108

in highly industrialized societies, 1

in recent decades, 2, 4

number of, 2

with provisions against death penalty in
their constitutions, 2

abolitionist movement, xviii. See also specific

countries/states
and anti-gallows activism, 8o
and connected with anti-slavery movement,
216
and NGOs, 105
and role of Quakers, 44
as international in character, 105
as international in scope, 6
as sophisticated international campaign, 105
centuries-old origins of, 34
during the Enlightenment, 15, 180
carly years of, 76
Enlightenment origins of, 52, 75
halted in America during Civil War, 81
in Europe, 86, 94
in South America, 84
inspired by barbarity of executions, xiv
key moment in, g6
modern-day, 74
poets supporting, 83
progress of, 240
since 1960s, 15

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108845571
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-84557-1 — The Death Penalty's Denial of Fundamental Human Rights
John Bessler

Index

More Information

Index

308

abuses of power, 55
Academy of Fists, 48
accomplices, 13, 53
ACLU. See American Civil Liberties Union
Agoka (King), 38
Acragas, 31
Activists beyond Borders, 107
Adams, Abigail, xix
Adams, John, xix, 50, 213
Address to the Legislature of Kentucky on the
Abolition of Capital Punishments, 83
administrative segregation, 145. See also
solitary confinement
adultery, 93
abolition of death penalty for, 45
and Islamic law, 104, 142
and scarlet letter, 32
as capital crime, 38, 40, 41, 43
affairs of honor, 216. See also duels; honor
Afghanistan
and corporal punishments, 149
as retentionist country, 43, 149
Africa, 6, 270. See also specific countries
abolitionist countries in, 271
and draconian interpretations of Quran, 43
and European Convention on Human
Rights, 91
capital punishment in, 37, 75, 91, 99, 153, 239
constitutions in, g1
efforts to abolish/restrict capital
punishment in, 4, 100, 103
penal reform in, 75
West, 103
African Americans. See also discrimination
accused of rape, 54
African Charter on Human and Peoples’
Rights, 103, 146
Atticle 4, 103, 104
Atrticle 5,103, 146
Article 7(1), 104
African Charter on the Rights and Welfare of
the Child, 103
African Commission on Human and Peoples’
Rights, 103, 146
African Court on Human and Peoples’
Rights, 103
African Union, 103
aggravated murder(s), 176, 276. See also
torture-murder(s)
aggravated rape(s), 163
aggravating circumstances, 142, 173
aggression
as international crime, 8, 111
jus cogens prohibition of, 243
Aix-en-Provence
death sentences in, 55
Parlement of, 55

Alabama
and especially heinous, atrocious or cruel
murders, 160
Court of Criminal Appeals, 160, 172, 173
death row inmates in, 99
definition of psychological torture in, 160
executions in, 110
Albania
abolition in, 101
as abolitionist country, 2
Albarran v. State, 160
alcohol
drinking, 142
Alexander the Great, 211
Algeria, 106
absence of executions in, 100
Allen, William, 44
Allgemeines Gesetz iiber Verbrechen und deren
Bestrafung, 76
al-Oaeda, 219
Al-Saadoon and Mufdhi v. United Kingdom,
109, 110
Amandagamani (King), 37
America. See also United States; specific
states; Revolutionary War
colonial, 231, 265
early, 205
American Civil Liberties Union, xvi, xvii, 178
Capital Punishment Project, 6
American Convention on Human Rights,
16, 144
Additional Protocol to Abolish the Death
Penalty, 99
Article 4(2), 98
Article 4(3), 98
Article 4(4), 98
Article 4(5), 98
Article s, 145
as barring death penalty in certain
circumstances, 98
American Psychiatric Association, 159
American Revolution, 82, 180
American revolutionaries, 11, 76, 204. See also
specific individuals
Americas. See also specific countries
abolition of capital punishment in, 84
abolitionist countries in, 271
and use of corporal punishments, 146
calls for death penalty’s abolition in, xix
capital punishment in, 153
Cesare Beccaria’s influence in, 50
criminal justice reform in, 50, 51, 75
death sentences in, 99
executions in, 99, 146, 264
Amin, Idi, 88
Amnesty International, 2, 3, 1006, 270
amicus brief of, 2
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and conference in Stockholm, 1, 6
and Declaration of Stockholm, s, 6, 181
and prisoners of conscience, 6
annual report(s) of, 1, g9-101, 243
anti-death penalty campaign of, 2, 7, 105,
107
as London-based NGO, 5
awarded Nobel Peace Prize, 1, 2
documenting torture techniques, 14
on capital punishment, 7, 237, 239
on executions in China, 100, 102
on Japan’s execution protocol, 157
on Vietnamese executions, 100
representative(s) of, 3, 6, 7
amputation(s), 227
as torturous acts, 13, 228
as unlawful, 147
CTOSS, 43
limb, 10, 13, 43, 85, 142, 143, 148, 149
of foot of enslaved person(s), 147
threat of, 14
Ancien Régime, 34, 49
Anckar, Carsten, 82, 87
anger, 46
anguish, 142
animals
attack by, 169
put on trial, 36
subjected to execution, 36
Annan, Kofi, 10, 240
anticipatory grief, 157, 158
and executions, 157
anti-gallows activism, 76, 80-83, 231, 264.
See also abolition; abolitionist
movement
anti-lynching movement, 277
anti-torture movement, xviii, 15, 34, 35
and law prohibiting mock executions, 271
Enlightenment origins of, 52
anxiety. See also depression; fear; post-
traumatic stress
and death row phenomenon, 165
associated with death sentences, 156
associated with impending death, 150
of death row inmates, 9, 156
of those associated with capital litigation, 158
of those close to death row inmates, 157
produced by credible death threats, 170
severe, 174
torturous, 173
apartheid
as denial of common humanity, 218
in South Africa, 214, 217, 218, 220
jus cogens prohibition of, 8, 243
apostasy
and Islamic law, 104
as capital crime, 43

309

appeals
in capital cases, 150
uncertainty of, 157
appeals of felony, 42. See also private
prosecution
Application of Convention on Prevention and
Punishment of Crime of Genocide, 226
Arab Charter on Human Rights, 105
Arab countries, 104. See also specific countries
Arab Spring of 20112012, 105, 270
arbitrariness, 47, 268
abhorrence of, 9, 240
and international law, 9
of death sentences, xviii
prohibited by international law, 168
the law’s prohibition of, 280
arbitrary executions, 134, 149. See also United
Nations Special Rapporteur on
Extrajudicial, Summary or Arbitrary
Executions
Arendt, Hannah, 270
Argentina, 106
abolition of capital punishment in,
84
Arguments of Edward Livingston Against
Capital Punishment, 83
aristocrats, 12. See also nobility
and dignity, 220
beheading of, 213
Aristotle, 79
Arizona
death penalty in, 2
death row inmates in, 99
death sentences in, 110
Arkansas
and flogging, 152
penitentiaries in, 152
Arkansas Law Review, xiii
armed conflict. See also international
humanitarian law
and right to life, 97
law of, 8, 14
offense relating to, 92
armed robbery, 93
and Islamic law, 104
Army of the Potomac, 81
Arthur Goldberg, v
Asia, 6, 102, 270. See also specific countries
abolitionist countries in, 271
abolitionist efforts in, 102
as lacking regional human rights
regime, 102
death penalty in, 99, 102, 153, 239
executions in, 38
methods of execution in, 36
penal reform in, 75
Asian-Pacific Law and Policy Journal, 145
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asphyxiation, 213. See also garrote; hanging
distress rating of, 175
near, 177
assassination, 33
asylum cases, 159, 276
asylum seekers
and post-traumatic stress, 158
claims of torture by, 148
study of, 158
Athens, Greece, 31
Atkins v. Virginia, xviii, 151
attempted murder
as not warranting death penalty, 93
attempted murder(s)
as capital crime, 44
Auburn penitentiary, 77, 78
Auschwitz, 230
Auschwitz-Birkenau, 89
Australia
and refusal to extradite those facing death
penalty, 109, 241
as abolitionist country, 99, 271
penal reform in, 75
Austria, 35, 52, 76
abolition of torture in, 51
as abolitionist country, 2
death penalty abolished in, 15, 50-52, 75,
§6-88, 267
Montesquieu in, 46
torture abolished in, 52
torture in, 52
aut dedere aut judicare, 18
authoritarian countries, 100, 270. See also
specific countries
and flouting of international law, 141
and use of executions, 87, 88, 152
Azadeh v. Government of Islamic Republic of
Iran, 170
Azariah, El'azar ben, 37
Aztec domains, 37

Bachan Singh v. State of Punjab, 110
Bacon, Francis, 108
Badinter, Robert, 277
Bahamas, 147
Bahrain

as retentionist country, 43

death penalty in, 100
Bailey, Nathan, 210
Bangladesh, 160

death sentences in, 101

use of hanging in, 101
Banner, Stuart, 166
Barbados

death row inmates in, 99
Barbaric Punishment, The, 84
Bargoro, Bessolé René, 270

Index

Barnes, Jamal, 15, 54
Baron and the Marquis, The, xviii
Barry, Kevin, 215
Basoglu, Metin, 174, 177
Bassiouni, M. Cherif, 3, 7
Battisti, Cesare, xii
Bavaria, 9o
Baze v. Rees, 237
bearing false witness in capital case
as capital crime, 38
beating(s), 14
as method of torture, 174
as torture, 172
distress rating of, 175
over ears with cupped hands, 175
to death, 36
to point of unconsciousness, 136
Beaumont, Gustave de, 78
Beccaria, Cesare, xii, xv, xviil, XiX, 4, 15, 34,
35, 44, 40, 48, 81, 153, 165, 180, 212, 233,
234, 204, 267
and engraving of figure of Justice, 72
and fear of persecution, 49
cited in William Blackstone’s treatise, 75
disciples of, 51, 74
influence of, 44, 48, 50-52, 72, 74, 75, 79
on death penalty, 44, 48—49
on imprisonment, 77
on liberty, 49
on necessity for punishment, 79
on penal servitude, 49, 83
on torture, 34, 35, 49, 80
on tyrannical punishments, 49
rise to prominence of, 35
transformative writings of, 56
Bedau, Hugo Adam, 6
Bedford County, Virginia, 154, 155
Beefeaters, 53. See also Tower of London
begging for life, 170
beheading(s) 41, 43. See also guillotine
and use of guillotine, 213
as method of execution, 134
as torturous, 166
in Saudi Arabia, 101
of aristocrats/royalty, 213
public, 43
with a sword, 213
Belarus
as retentionist country, 2, 239
death penalty in, 100
Belgium v. Senegal, 226
Bellers, John, 34, 45, 46, 82, 266
Bench v. State, 154
benefit of clergy, 41, 75
Benenson, Peter, 5, 6
Benin, 103
Bentham, Jeremy, 44, 83, 233, 204

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108845571
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-84557-1 — The Death Penalty's Denial of Fundamental Human Rights
John Bessler

Index

More Information

Index 311

Bentley, Derek, 266
Bergquist, Amy, xvi
Berlin, Germany, 89, 106
bestiality
as capital crime, 30, 38, 40
Bible, 31, 34, 108. See also lex talionis; New
Testament; Old Testament
and lex talionis, 265
used to justify executions, 32
verses of, 37, 41
bigamy
abolition of death penalty for, 45
bigotry, 38, 264
Bill for Proportioning Crimes and
Punishments in Cases heretofore
Capital (Virginia), 73
Bio, Julius Maada, 4
biological experiments, 14
birching, 55, 144. See also flogging; lashes;
whipping
Birth of American Law, The, xviii
Bitter Fruit of American Justice, The, 280
Black’s Law Dictionary, s
Black(s). See also African Americans
and denial of rights, 218
lynching of, 54
Blackmun, Harry, xvi, 152, 153, 178
Blackstone, William, 11, 42, 74, 164-60, 211, 264
influence of, 75
on capital punishment, 75
on certainty vs. severity of punishment, 75
on delay of execution, 165
on English Bloody Code, 75
on very atrocious crimes, 166
blasphemy, 32
and executions, 32
as capital crime, 38, 40
prohibition of, 32
blood feuds, 43
Bloody Code. See English Bloody Code
blowing from a cannon’s mouth, 31
Board of Immigration Appeals, 232
Bocer, 12
bodily harm
as punishment, 265
infliction of, 177, 180, 265
lethal, 9
threats of, 140, 175, 180, 275
bodily integrity, 231
protection of, 277
right to, 222
Bohm, Robert, 158
boiling in oil, 31
Boleyn, Anne, 32
Bolivia
as abolitionist country, 2
Bologna, Italy, 209

Book of the General Lawes and Libertyes
Concerning the Inhabitants of
Massachusetts, The, 38

Bordeaux

Parlement of, 46, 47

Bosnia, 159

Boston Marathon bombing, 232

Boston Tea Party, 213

botched execution(s), xiii, 36, 160, 184, 279

Botswana

Court of Appeal, 147
death penalty in, 219
use of hanging in, 101

Boulesbaa, Ahcene, 181

Bouyid v. Belgium, 222

Bovee, Marvin, 81

Bradford, William, 72, 81, 204, 267

branding, 32, 51, 55, 73, 227, 230, 265

abolished in England, 78
abolished in France, 78
abolition of, 78
irremissibility of, 83
John Hancock’s call to abolish, 76
of offenders, 77
with hot irons, 76, 231
brazen bull, 31, 32
Brazil
abolition of capital punishment in, 84
and death penalty for exceptional crimes, 100
breaking on the wheel, 71
abandonment of, 230
and medieval artists, 71
as method of execution, 31, 39, 50, 213, 265,
275
as originating in ancient Teutonic pagan
ritual, 71
as reserved for most heinous crimes, 71
as torture, 13
description of, 71
in Germanic societies, 71
of Franz Zahlheim, 51
of Jean Calas, 50
opposition to, 8o
use in France, 55
breaking the Sabbath
as capital crime, 41

Brennan, William, xiv, xvi, xvii, 218, 223

Breyer, Stephen, xvi, xvii, xviii, 164-66

British Empire, 36

British Isles, 184

British Royal Commission on Capital
Punishment, xv

Brooklyn Law School, 78

Bruegel, Pieter (the Elder), 72

Brunei

and homosexuality as a capital crime, 93

Brussels, Belgium, 106
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brutality, 14, 55, 88, 11, 149, 228, 269
forms of, 224
of colonial era, 231
of torture, 174
state-sanctioned, 224
Buatte, Trent, 17
Bucklew v. Precythe, 166, 237
Buddhist rulers, 37, 38
Bulgaria, 136
Burgers, J. Herman, 159
burglars, 40
burglary
abolition of death penalty for, 76
as capital crime, 40
Burke, Edmund, 277
Burkina Faso
and death penalty for exceptional crimes,
100
former justice minister of, 270
burning
to inflict intense pain, 167
burning at the stake, 31, 34, 36, 39, 41, 56, 166,
213, 230, 23
abolished in England, 41, 265
public, 72
referenced in William Blackstone’s
Commentaries, 166
burning off the hand, 55
burning parts of body
distress rating of, 175
burning to death, xvi, 36
burying alive, 31, 73
Bush, George W, 174

cadena perpetua, 236
cadena temporal, 236
Caesar, 211
Caesarv. Trinidad and Tobago, 144, 145
Caesar, Winston, 144, 145
Calas, Jean, 49, 50
California
death penalty in, 177, 176, 233
death row conditions in, 175
death row inmates in, 99
death sentences in, 110
Supreme Court of, 137, 183
Cambodia, 88, 160
Extraordinary Chambers of the Courts of, 111
Cameroon
and corporal punishments, 143
Camus, Albert, 83, 154
Canada, 155
abandonment of corporal punishments in, 228
and refusal to extradite those facing death
penalty, 109, 241
as abolitionist country, 99
Supreme Court of, 139, 215

Canadian Charter of Rights and Freedoms
Section 7, 139
caning, 32
Cape Town, South Africa, 139
Capers, Bennett, 54
capital cases. See also specific cases
appeals in, 153
dissents in, xiv
false witness in, 38
ineffective assistance of counsel in, xiii
judicial review of, 153
private prosecutions in, xiii, 43
capital charges, 274
and adverse physical/psychological effects,
163, 184
and role of state actors, 272
as credible death threats, 134, 153, 175, 184
as wrongful, 163
brought by prosecutors, 162
faced by Jens Soering, 154, 155
filing of, 162, 167
state officials disregarding the effect of, 157
terrorism-related, 139
trauma associated with, 162
capital crimes. See capital offenses
capital defendants
and fear of loss of life, 269, 274
family members of, 158
capital jurors, 158
capital litigation
and death row inmates, 173
complexity of, xiii
capital offenses. See also specific offenses
and children, 40
and cultural traditions, 36
and English Bloody Code, 11
as changing over time, 39
drug crimes as, 101
economic crimes as, 101
in colonial Connecticut, 39
in prior centuries, 36
reduction of number of, 11
restriction of, 76, 79, 102, 270
under Islamic law, 104
victims of, 237
capital prosecutions
as dehumanizing, 9
as improper, 223
as inflicting psychological torture, 269
as torturous acts, xix, 244, 272
as violating human rights, 9
inevitably leading to imminent threats of
death, 163
need to discontinue, xix, 163
outlawed in international criminal justice,
233
capital punishment. See death penalty
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Capital Punishment Amendment Act, 44
Capital Punishment Commission, 85
capital sentencing. See also death penalty
and discretion, 15
and especially heinous, atrocious, or cruel
murders, 154
capriciousness, 170, 269, 280. See also
arbitrariness
carcan, 55
Cardiff University, 216
Caribbean, 6. See also specific countries
constitutions in, g1
Carlson-Whitley, Angela, 135
Carnation Revolution of 1974, 87
Carpzov, Benedict, 33, 34, 36
Carson City, Nevada, 89
Cartwright, John, 79
Casey-Maslen, Stuart, 93
Cassin, René, go, 268
Castello del Bounconsiglio, xii
castration, 42, 54, 73, 231
Castro, Fidel, 88
Catherine II (Russian Empress), 50, 51
Catholic Church. See Roman Catholic
Church
cat-o-nine-tails, 54, 144
as designed to bruise/lacerate skin, 145
as inflicting cruel, inhuman and degrading
punishment, 145
as torturous, 145, 149
description of, 144, 145
Ceaugescu, Nicolae, 87
Celebrated Marquis, The, xviii
Center for Constitutional Rights, 175
Center for Victims of Torture, 156
Central America, 99. See also specific
countries
abolitionist movement in, 84
Central Intelligence Agency, 18
Ceylon, 37. See also Sri Lanka
Chad
as abolitionist country, 2, 100
Chahine, Antoinette, 270
Charles II (of England), 33
Chaska, xi, xii
Chaskalson, Arthur, 220
Chaskaydon, xi
child soldiers, 159
children, 217. See also Convention on
the Rights of the Child; juvenile
offenders; juvenile offenders
and right to dignity, 147
and right to security of the person, 147
and trauma, 161
as entitled to protection, 136
best interests of, 161
death sentences prohibited for, 103

cligible for execution, 40
impacted by death sentences, 161
needs of, 161
of death row inmates, 161, 162
rights of, 161, 162
Chile, 88
and death penalty for exceptional crimes, 100
China, 88
abysmal human rights record of, 102
and drug offenses as capital crimes, 101
and economic crimes as capital offenses, 101
and executions as state secret, 100
and invasion of Nanking, 267
and lack of reporting on executions, 100
and methods of execution, 41
anti-death penalty efforts in, 270
as retentionist country, 17, 38, 102, 134, 181,
239, 274, 277
as setting no timetable for abolition, 103
criminal law reform in, 102
death sentences in, 101
executions in, 38, 100, 102
government of, 102
imperial codes of, 38
period of abolition in, 38
potential for abolition in, 102, 103
shooting as execution method in, 101
use of lethal injection in, 101
Chop Chop Square, 43. See also Deera
Square
Christ and the Gallows, 81
Christ’s Eternal Existence, and the Dignity of
His Person Asserted and Proved, 210
Christian Education South Africa v. Minister
of Education, 147
Christian’s Dictionary, The, 211
Christianity, 4
principles of, 81
Christians
and opposition to capital punishment, 37,
81
persecution of, 37
Christie, John, 266
Chrysostom, John, 37
Churchill, Winston, 229
Cicero, Marcus Tullius, 210, 225
CIDT, 140, 142, 171, 238, 268, 269
acts constituting, 142
and death row inmates’ relatives, 158
and family separations, 161
and forced disappearances, 161
and international law, g
and jus cogens concept, 8
as abbreviation of cruel, inhuman or
degrading treatment, 3
as prohibited by international law, 141
corporal punishments classified as, 142
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CIDT (cont.)
prohibited by African Charter, 146
prohibited by American Convention on
Human Rights, 145
prohibited by Convention Against Torture,
142
prohibited by European Convention on
Human Rights, 242
prohibited in African Charter, 103
prohibition of, 3, 5, 8, 9, 15, 150
Cingle de la Mola Remigia, 31
circumstantial evidence, 42, 53
Cities for Life Day, 52, 270
citizenship
deprivation of, 235
rights, 81
civil law
and Inquisition, 42
and system of proofs, 53
and torture, 12, 13, 34, 53
countries, 13, 52, 184, 205, 280
system, 53
tradition, 36
Civil War (U.S.), xi, 81, 84
civilians
killing of, 267
torture of, 267
civilization
precepts of, 153
civilized standards, 236
Clark, Ramsey, 6, 7
Clarke, Alan, 279
class. See also aristocrats; monarchs
and punishments, 78
Cleveland State Law Review, 164
clothing
duty of prison officials to provide, 138
Code Danoise, 51
Code of Federal Regulations, 151
Code of Hammurabi, 31, 40, 108
Code of Theodosius, 32
Code of Ur-Nammu, 31
Codex of Justinian, 225
Codex Theodosianus, 32
Codice Leopoldino, 51
coerced confessions, 140—41
as inadmissible, 140
coercion
forms of, 13
impermissible acts of, 276
Coker v. Georgia, xvi, xvii, xviii
collective punishment, 143
Colombia
1991 constitution of, 214
abolition of capital punishment in, 84
as abolitionist country, 2, 99
Colén, Sara, 177

colonialism, 75
Colosseum, 52
Columbia Human Rights Law Review, 230
Columbia Law School, 173
Commentaries on the Laws of England, 11, 42,
74, 75, 104, 166
Committee on the Rights of the Child, 161
common law. See also English common law
and appeals of felony, 42
as renouncing torture, 180
in Africa, g1
system, 265
Communist Party, 170
Community of Sant’Egidio, 52, 270
commutations, 36, 173
from death to transportation, 45
in lllinois, 102
in Kenya, 102
in Zimbabwe, 102
nations urged to give, 97
of death sentences, 102
right to seek, 105
Comollari v. Asheroft, 177
Compendious Dictionary, 215
compensation. See also damages; diya
payment of, 43
concentration camps, 89, 90
condemned inmates. See also death row inmates
and methods of execution, 101
and post-conviction review, 153
and right to appeal, 153
as anticipating their own deaths, 174
family members of, 157
Condon, Jenny-Brooke, 161
Condorcet, Marquis de, 34, 79
confessions, 42, 53, 168. See also coerced
confessions
and torture, 13, 53, 8o, 141
coerced, 140—41
extortion of, 34, 267
extracting, 11, 18, 53, 80
obtained through threats, 140
obtained through torture, 13, 8o
confinement. See also solitary confinement
in darkness, 85
in premises not lighted by daylight, 228
Confucius, 102
Connecticut
corporal punishments abolished in, 77
Supreme Court, 39, 163
Cononou, Benin, 103
consensual acts, 39, 93. See also
homosexuality; sexual orientation
Considerations of the Injustice and Impolicy of
Punishing Murder by Death, 81
conspiracy
as capital crime, 38

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108845571
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-84557-1 — The Death Penalty's Denial of Fundamental Human Rights
John Bessler

Index

More Information

Index 315

Constitutio Criminalis Theresiana, 52 corporal punishment(s), 54, 56, 72, 70, 83,

constitutions. See also specific countries;
United States Constitution
and protection of human dignity, 214, 215,
217, 221
early American state, 278
prohibiting capital punishment, 2, 99
prohibiting torture, 14
Convention Against Torture and Other
Cruel, Inhuman or Degrading
Treatment or Punishment, 13, 14, 17,
18, 14043, 152, 159, 163, 168, 172, 181,
183, 220, 231, 232, 271, 272, 276—78. See
also United Nations
and death threats, 162
Article 1, 141, 148, 151, 168, 179, 182
Article 1(1), 141
Article 16, 150, 151
Article 3(1), 10
Article 6, 167
as absolutely prohibiting torture, 182
as first international treaty to define torture,
152
as obligating countries to criminalize and
punish torture, 268
as prohibiting mental torture, 276
as prohibiting physical torture, 276
attempts to minimize obligations under, 149
drafting of, 17, 159
entry into force of, 9, 167, 240
final version of, 181
lawful sanctions carve-out to definition of
torture, 278
object and purpose of, 17, 140, 141, 182, 226
ratification of, 141, 274
to prevent acts of torture, 162
U.S. ratification of, 150
U.S. reservations, understandings, and
declarations to, 150
Convention for the Protection of All Persons
from Enforced Disappearance, 161
Convention on Prevention and Punishment
of Crime of Genocide, 226
Convention on the Elimination of All Forms

of Discrimination Against Women, 222

Convention on the Elimination of All Forms
of Racial Discrimination, 13, 168

Convention on the Prevention and
Punishment of the Crime of
Genocide, 92

Cook Islands

as abolitionist country, 99

Cooper, Kevin, 175

Cornell Center on the Death Penalty
Worldwide, 99

Cornwall, England, xiii

Corporal Punishment Around the World, 56

141, 152, 181, 230, 265. See also specific
punishments

abandonment of, 228, 268

abolished in Tuscany, 51

abolition of, 77

adult, 147

and domestic laws, 143

and religious/cultural traditions, 43

and slavery, 147

as CIDT, 142, 143, 148, 182

as degrading, 153

as deplored/denounced, 228

as ill-treatment, 143

as torture, Xix, 12, 142, 143, 145, 182

as torturous, 149

as traditional punishment(s), 55

as unlawful, 148

as unlawful sanctions, 147

as violating human rights, 149

as violating international norms, 142

as violation of customary law, 143

attitudes toward, 5o

barbaric, 18

barred in 1929 Geneva Convention, 228

countries prohibiting, 143

countries still inflicting, 142

degrading/humiliating components of,
1

Geneva Convention prohibition of, 14

imposition of, 180

in England, 54, 265

in Germany, 89

in legal codes, 32

in Maryland, 265

in Singapore, 167

infliction of, 33, 145

judicial, 144, 148

juvenile, 147

non-lethal, 11, 38, 48, 152, 228, 230, 231, 264,
268. See also amputation(s); castration;
flogging; maiming; mutilation;
whipping

opposition to, 45

renunciation of, 144

replaced by imprisonment, 77

restrictions on, 228

torturous, 13

types of, 227, 265

use in prior times, 266

use of, 32, 74, 77, 147, 228

corpses

desecration of, 86
of offenders, 265
public exposure of, 78

correctional officers

and duty to protect inmates, 138
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corruption
as capital crime, 101
crime(s) of, 93
Costa Rica
abolition of capital punishment in, 84
Cottrol, Robert, 147
Council of Europe, xii, 6, 94, 95, 109, 135,
237,239
and Recommendation 1246, g6
and the European Convention on Human
Rights, 94
Parliamentary Assembly of, 96
Secretary General of, 239
counterfeiters, 40
counterfeiting
as punishable by death, 45
Court of High Commission for Ecclesiastical
Causes, 8o
COVID-19 pandemic, 1
Crime and Punishment, 177
crime(s). See specific crime(s)
equated with sin, 32
crimes against humanity, 109, 234, 238
and International Criminal Court, 111
and Rome Statute, 111, 234
as violation of international law, 8
in former Yugoslavia, 111
jus cogens prohibition of, 8, 243
crimes against peace
jus cogens prohibition of, §
criminal justice reform, xiv, 10, 50, 75
Crockett, G. F. H., 46, 82
Croeesus, 211
Crow, Kevin, 111
crucifixion, 31, 36, 71, 233
as torture, 13
Cruel and Unusual, xiv
cruel and unusual punishments, xv, xvii, 3,
16, 36, 39, 47, 55, 146,150, 178, 235,
241, 242, 278, 279. See also Eighth
Amendment; English Bill of Rights
Cruel and Unusual Punishments Clause, xiv,
xvi, 152. See also Eighth Amendment
forbidding torture, xv
cruelty, 218, 233
acts of, 182, 228
and denial of human dignity, 217
as infliction of suffering, 267
barred in 1929 Geneva Convention, 228
changing views of, 233
concept of, 236, 268
Council of Europe opposing, 6
for revenge, 267
forbidden by Eighth Amendment, xvi
Francis Lieber’s views of, 268
of ancient Athens, 32
of capital punishment, 183, 238

punishment of/without practicing, 17
right to be free from, 136, 216, 273, 276
the law’s prohibition of, 268, 280
torture as extreme form of, 14, 217
world’s understanding of, 268
crushing
to death, 31
to inflict pain, 167
Cuba, 88, 170
Curious Punishments of Bygone Days, 32
cursing a parent
as capital crime, 40
Curtis Francis Doebbler v. Sudan, 146
custodial interrogations, 148, 276
custodial relationships, 137
customary international law, 8, 143, 216, 227
and death penalty, 5
and Vienna Convention on the Law of
Treaties, 152
definition of, 227
legal prohibitions of, 5
prohibiting torture, 142
cutting off limbs, 8s. See also amputation(s)
cutting off the hand, 55

d’Alembert, Jean le Rond, 50
Dachau, go
DaCosta Cadogan v. Barbados, 10
Dakota Indians, xi, xii
Daly, Erin, 215, 217, 220, 221
damages
compensatory, 140
punitive, 140
Dambhouder, Joos de, 72
Danelius, Hans, 159
Daniel, Jean-Frangois, 106
Danish law, 51
Dark Ages, 12
evolution of law since, 233
executions in, 31
David (King), 33
de Gouges, Olympe, 213
De Re Publica, 225
De Republica Anglorum, 52
death. See also death threats
anticipation of, 154, 173
as punishment, 224
awareness of impending, 169
facing one’s own, 178
knowing date/time in advance, 156
lingering, 41
natural, 178
threats of, 172, 275
witnessing, 159
death by a thousand cuts, 41
Death in the Dark: Midnight Executions in
America, xiv
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death penalty, xiii, 181. See also specific

countries/states

abolition of, 74, 238, 270

abolitionist vs. retentionist countries, 99

administration of, 233, 240, 273, 27577

Albert Camus on, 154

and arbitrariness, xiii, g7

and credible death threats, 275

and de facto abolitionist countries, 100

and Geneva Conventions, 229

and goal of abolition, 239

and infliction of pain and suffering, 107

and intentional offenses, 229

and juvenile offenders, 229

and NAACP’s moratorium litigation
strategy, 235

and political offenses, 16

and procedural bars, xiii

and procedural defaults, xiii

and psychological pain and suffering, 184

and racial discrimination, xiii, 97

and religious texts, 40

and retentionist countries, 100

and secking of assurances will not be
sought, 279

and use of death threats, 160, 274

and vengeance, xiii

and view of necessity of, 238

arbitrariness of, 240, 268, 271

as a torturous act, 269

as absolutely wrong in all circumstances,
242

as barbaric, 91, 240, 275

as bearing all the indicia of torture, 278

as brutalizing to human spirit, 184

as capricious practice, 280

as cruel, x, 37, 218, 238, 271

as cruel or inhuman punishment, 101

as dating back centuries, 182

as degrading, 184, 218

as dehumanizing, 223, 269

as denial of universal human rights, 269

as depriving individuals of all rights, 223

as final and irrevocable, 218

as improper punishment for any crime, 51

as in disrepute, 279

as incompatible with universal human
rights, 135

as inflicting psychological suffering, 269

as inflicting severe pain and suffering, 169

as inhuman, 218

as involving use of credible death threats, 268

as irreversible, 97, 242

as lawful measure, 17

as lawful sanction, 17, 181, 274

as most extreme form of punishment, 218
as most premeditated of murders, 83

Index 317

as no longer universally accepted
punishment, 182

as psychological torture, 184

as punishment for felonies, 15

as punishment for murder, 15

as reserved for most serious offenses, 239

as rooted in vengeance, 71

as supreme indignity to individuals, 215

as taking physical lives, 269

as torture, xix, 8-10, 12, 149, 105, 175, 184, 240,
243, 271, 272, 27478, 280

as torturous per se, 17

as traditional punishment, 55

as ultimate corporal punishment, 215

as ultimate cruel, inhuman and degrading
punishment, 3, 181

as ultimate desecration of human dignity,
215

as unconstitutional/unlawful, 101, 177

as under-conceptualized within law of
torture, 276

as unlawful in many countries/states, 274,
278

as violating fundamental human rights, 270

as violating human dignity, 269

as violation of human dignity, 218, 223, 224,
240, 242, 269, 280

as violation of international law, 7, 227

as violation of right to life, 101, 218

barred in peacetime by ICCPR’s Second
Optional Protocol, 94

carried out in secret in China, 277

Cesare Beccaria’s views on, 153

changing views of, 233

characteristics of, 134

Council of Europe opposing, 6

definition of, 134

dehumanizing effects of, 183

discriminatory administration of, 240, 268

discriminatory application of, 97

evaluated at a time when widely accepted,
236

for most serious crimes, 16

for murder, 104

for offenses relating to armed conflict, 92

global decline of, 100

gradual restriction of, 238

immutable characteristics of, 140, 184, 271

in America’s Civil War, 229

in peacetime, 84

in the Arab world, 104

in wartime, 84, 85

inflicts prolonged mental pain or suffering,
163

inherent characteristics of, 240

irremissibility of, 83

laws, 231
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death penalty (cont.) confined to their cells for 22 to 24 hours a
listed as lawful sanction, 140, 151 day, 168
mandatory, xv, 233, 264 experiences of, 178
moratorium, 107 family members of, 158, 161, 179, 223, 269
need for absolute prohibition on, 279 friends of, 158
need to reclassify as unlawful in all in Japan, 156, 157
circumstances, 280 in United States, 164
not yet universally classed as torture, 177 last words of, 44
opposition to, 46 living under continuous threat of death, 175
progressive restriction of, 239 powerlessness of, 179
prohibited for offenders over 7o years of preparing to die, 168
age, 16 relatives of, 157, 158
Quaker opposition to, 45 death row phenomenon, 156
restriction of, 74 and Constitutional Court of South Africa, 218
retention of, 275 and European Court of Human Rights, 154
seen as something other than torture, So, and psychological suffering, 165
271 as destructive of dignity, 218
Thomas Paine on, 82 as inhuman and degrading punishment, 150
torturous characteristics of, 275 as inhuman treatment, 151
treated as non-torturous, 180, 181 concept of, 150
use in prior times, 266 death sentences, 46, 157, 234, 209, 274
Death Penalty: A Worldwide Perspective, alternatives to, 47
The, 84 and adverse physical/psychological effects,
Death Penalty and the Victims, xix 184
Death Penalty as Torture, The, xix and Geneva Conventions, 229
Death Penalty in Africa, The, 37 and methods of execution, 55
Death Penalty in America, The, 6 and reservations to treaties, 274
Death Penalty in the Inter-American Human and role of state actors, 272
Rights System, The, 99 as credible death threats, 134, 153, 162, 175,
Death Penalty Information Center, 268 184
Death Penalty Project, 275 as cruel/torturous, 15, 38
death row. See also death penalty; death row as dehumanizing, 9
inmates; death row phenomenon as improper, 223
conditions of, 165 as inflicting psychological torture, 269
prolonged stays on, 165, 279 as not comparable to life imprisonment,
psychological torment of, 178 177
death row inmates, 165 as of end of 2020, 101
and appeals, 173 as only for the most serious crimes, 9, 240
and awareness of impending death, 173 as rare, 3
and communications to Human Rights as torture, Xix, 154, 244, 272
Committee, 94 as treating human beings as non-human,
and execution dates, 153, 178 223
and fear experienced by, 156 as unlawful, 181, 274
and fear of loss of life, 269, 274 as violating human rights, 9, 149
and mental/physical deterioration, 184 as wrongful, 163
and powerlessness, 179 attitudes toward, 5o
and powerlessness in final moments, 179 commutation of, 97, 102
and prolonged stays on death row, 164 commuted to life imprisonment, 171
and psychological torture, 161 for enslaved persons attempting to escape,
and severe depression, 153 1
and severe mental illnesses, 157 forbidden by international criminal law,
and solitary confinement, 165 111, 112
and suicide attempts, 153, 175, 178 global decline of, 1
and suicides, 153 imposed under Islamic law, 43
and uncertainty of fate, 156, 165 imposition of, 39, 41, 43, 104, 134, 162-64,
awaiting execution, 178, 218 180
children of, 161 in 2020, 100, 101, 110
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in 2020 vs. 2019, 1 deathwatch, 174. See also death row
in Aix-en-Provence, 55 debasement
in Americas, 99 and use of torture, 223
in Furope, g1 not rising to torture, 142, 171
in Kenya, 102 psychical, 170
in prior centuries, 48 Debes, Remy, 215, 216, 222
in Sweden, 51 Decalogue, s0. See also Ten
in Trinidad and Tobago, 99 Commandments
in United States, 99, 110 decency
in wartime, 96 contemporary notion of, 153
Joseph Stalin’s use of, go standards of, 145, 146
living under, 167 Déchaud, Olivier, 106
mandatory, 101 Declaration of Independence, 11, 51, 72, 212,
Nazi use of, 89, 9o 264
need to abolish, xix Declaration of Stockholm, 1, 2, 5, 6, 7, 10,
outlawed in international criminal justice, 106, 181
233 Declaration of the Rights of Man and of the
replaced with life imprisonment, 89 Citizen, 79, 211, 212
restriction of, 76 Declaration of the Rights of Woman, 213
Rome Statute prohibiting, 135 Declaration of Tokyo, 2
torment of, 164 Declaration on the Elimination of All Forms
trauma associated with, 162 of Racial Discrimination, 222
use by totalitarian regimes, 88 Declaration on the Protection of All Persons
viewed as lawful sanctions, 230 from Being Subjected to Torture and
Death Sentences and Executions, 99, 100. Other Cruel, Inhuman or Degrading
See also Amnesty International Treatment or Punishment, 17
death threats, 10, 140 Decree of Guarantees, 84
and capital punishment, 140 Deera Square, 43
and domestic abusers, 168 defying a parent
and governmental duty to protect against, 135 as capital crime, 40
and psychological torture, 232 degrading treatment/punishment, 2, 3, 5, §,
as criminal acts, 135, 162, 163 14,16, 93, 95, 104, 109, 135, 136, 14144,
as cruel, 170 146, 149, 150, 154, 158, 176, 179, 217, 268
as prohibited by law, 140 as not amounting to torture, 151
as psychological torture, 174 as violating human dignity, 222
as torture, 161, 171, 275 Council of Europe opposing, 6
as torturous, 93, 159, 162, 174, 177 death penalty constituting, 269
as torturous acts, 184, 271 imposition of three strokes with birch rod
as unacceptable, 135 as, 144
as unlawful, 135, 271, 273 prohibited in European Convention on
as violative of human rights, 170 Human Rights, 242
credible, 10, 93, 134, 153, 163, 170, 175, 177, referenced in Article 16 of Convention
184, 243, 268, 271, 274-76 Against Torture, 150, 151
death penalty’s use of, 160 right to be free from, 219
fear of, 169 Dei delitti e delle pene, xviii, 4, 15, 34, 48, 49,
heinous nature of, 140 74, 79, 153. See also Beccaria, Cesare
imminent, 162, 163, 180 as mustread book for Enlightenment
in non-state actor context, 162 thinkers, 48
liability for, 140 democracies
state-sponsored, 271 and human dignity, 215
torturous effects of, 176 and need to prohibit executions, 279
use of, 170 and prohibition of corporal punishments,
Death Threats and Violence, 174 147
death warrants, 171, 173 and prohibition of torture, 279
in Texas, 174 corporal punishments prohibited in, 268
issuance of, 174 executions in, 38
DeathQuest, 158 in Furope, 144
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democracies (cont.)
rarity of executions in, 110
representative, 110, 147, 273
Democracy in America, 12, 78. See also
Tocqueville, Alexis de
denationalization
as punishment, 235
Denmark
abolition of capital punishment in, 87, 88
abolition of torture in, 51
DePaul University, 7
dependent infants, 92
deportation
prohibited if person might face death
penalty, 109, 110, 219
withholding of, 149
depression, 158, 174
Dershowitz, Alan, xv
deserter(s)
execution of, 83
in wartime, 84
opposition to executing, 44
unconstitutional to strip of citizenship, 235
detainees
Amnesty International’s advocacy for, 6
governmental duty to protect, 138
Guantdnamo Bay, 18
in Iran, 172
witnessing execution/torture of, 159
Determinants of the Death Penalty, 82
deterrence, 49
and connection between crime and
punishment, 96
and criminal laws, 136
as rationale for punishment, 40
consideration of, 96, 234, 238
executions vs. penal servitude, 48
ineffectiveness of death penalty as, 85, 96, 242
Deuteronomy, 41
Deutsche Partei, 89
Diagnostic and Statistical Manual of Mental
Disorders, 159
dictators, 148
Dictionary of the English Language, A, 210
Dictionary of Torture, 32
Diderot, Denis, 79
dietary manipulation, 144
Dieter, Richard, 37
dignity, 144, 211, 217, 218, 233. See also human
dignity
and nobility, 212
and Universal Declaration of Human
Rights, 214
as connoting merit/rank, 215
as equalizer, 221
as foundation for human rights, 216
as opposite of meanness, 211

as value, 217
behaving with, 211
concept of, 210, 217, 220, 221
definition of, 210, 211
etymology of, 216
in national constitutions, 221
meaning of, 212, 215
modern concept of, 216
of human beings, 214, 217
of monarchs, 211, 215
of virtue, 211
rights, 217, 222
titles of, 210
understanding of in prior centuries, 12
use of, 213
violations of, 217
Dignity Rights, 215, 220
Dignity: A History, 215
disappearances, 136. See also forced
disappearances
enforced, 161
forced, 8, 88, 161
in Honduras, 136
in Philippines, 160
unexplained, 239
disciplinary infractions/offenses
and prisoners of war, 228
corporal punishments prohibited for, 143, 181
punished corporally, 32
discrimination, 9, 13, 15, 97, 142, 168, 264, 268
abhorrence of, 240
and anti-discrimination provisions, 15
and international law, 9
as torture, 168
forms of, 222
gender, 9, 136, 222
prohibited by international law, 168
racial, §, 9, 78, 88, 136, 222, 243, 277
religious, 136
right to be free from, 271, 277
sexual orientation, 222
the law’s prohibition of, 13, 280
disemboweling, 36, 265
while alive, xvi, 31
disfigurement. See amputation(s); maiming;
mutilation
dismemberment
threats of, 172
disproportionality. See also proportionality;
punishment(s)
of death penalty, xvii
of punishments, 4, 35
the law’s prohibition of, 280
dissection, 74
burial without, 165
of bodies, 73, 265
public, 78
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Divine Original and the Supreme Dignity of
Kings, The, 210
divine right of kings, 32, 33, 53, 55
diya, 43
DNA evidence, 155, 279
doctors
and avoidance of torture/CIDT), 2
and opposition to capital punishment, 2
and opposition to torture/CIDT, 2
domestic laws. See also specific countries/states
and corporal punishments, 143
and human dignity, 214
and lawful sanctions terminology, 231
as changing over time, 227
prohibiting torture, 13, 14, 142, 147, 268
domestic violence
and use of death threats, 174
convictions, 162
victims of, 162
Dominican Republic, 106
as abolitionist country, 99
Dostoevsky, Fyodor, 177
Draco, 31
Draco’s Code, 31
drawing and quartering, xvi, 31, 39, 41, 275
abolished in England, 265
as method of execution, 56, 233, 265
as torturous punishment, 166
drowning, 31, 43
as method of execution, 31, 36
simulated, 14, 278
drug crimes, 93
drug trafficking offenses, 104
Dubber, Markus Dirk, 270
ducking, 231
ducking stools, 54
due process, xv, 13, 104, 138, 184, 230, 268.
See also Fifth Amendment;
Fourteenth Amendment
duels, 42, 216. See also affairs of honor
Duke Law School, 10
duty to protect. See correctional officials;
governments; states
Dworkin, Ronald, 221

ear cropping, 54, 152, 230, 231, 205
abandonment of, 10
discussed in debate over U.S. Bill of Rights,
231
John Hancock’s call to abolish, 76
ear-boring, 32
cars
cutting off, 73
East Germany
death penalty abolished in, go
Eastern State Penitentiary, 77
economic crimes, 93

as capital offenses, 101
as never warranting executions, 93
Ecuador
abolition of capital punishment in, 84
as abolitionist country, 2, 99
Eddy, Thomas, 74
Eden, William, 74
Edgerton, Sam, 71
Egypt
and Rome Statute of the International
Criminal Court, 234
as retentionist country, 17
death sentences in, 101
executions in, 100
use of hanging in, 101
Eichmann, Adolf, 109
Fighth Amendment, xv, xvi, 47, 138, 149,
150, 236, 237, 278. See also cruel and
unusual punishments; excessive
bail; excessive fines; United States
Constitution
and evolving standards of decency, 235
and human dignity, 236
and originalist interpretation of, 166
and psychological torture, 167
as barring cruel and unusual punishments,
235,278
as barring excessive bail, 278
as barring excessive fines, 278
as prohibiting torture, 176
history of, 166
interpreted in nonstatic fashion, 235
jurisprudence, xvi
the use of lashes as violating, 152
Eklund, Amanda K., 165
El Salvador, 160
and death penalty for exceptional crimes,
100
El Sheikh, Shafee, 241
elderly
as ineligible for execution, 16
electric chair, 275, 276. See also electrocution
electric torture
distress rating of, 175
electrocution, xv, 134. See also electric chair
as cruel and unusual punishment, 16
as method of execution, 16, 17
as torturous punishment, 16
as unconstitutional, 17
in United States, 101
Elgizouli v. Secretary of State for the Home
Department, 241
Elizabeth I (of England), 33
Ellis, Ruth, 266
Encyclopedia of American Prisons, 77
Encyclopedia of Civil Liberties in America,
The, 55
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Iind of Its Rope, 10

England, xiii
abolition of branding in, 78
abolition of the pillory in, 78
abolitionist efforts in, 85
ancient law of, 265
and Glorious Revolution, 33, 39
and lex talionis, 73
and Osman warnings, 138
and use of corporal punishments, 54
as abolitionist country, 41
Bloody Code of, 39
burning at the stake in, 166
corporal punishments in, 54, 265
executions in, 32, 44, 45, 266
hangings in, 11
illegality of torture in, 52
influence of Cesare Beccaria in, 79
law of, 11
methods of execution in, 265
Montesquieu in, 46
penal reformers in, 44
penitentiaries in, 78
property offenses in, 45
public executions in, 44
punishment of treason in, 41
Quakers in, 44, 45
sanguinary punishments in, 55
sanguinary system in, 12, 76
torture prohibited in, 52
trial by ordeal prohibited in, 42
Tudor, 8o

English Bill of Rights, 33, 47, 55, 278
addressing grievances, 55
adoption of, 55
Article 10, 241
as template for other constitutional rights,

47
English Bloody Code, 11, 38, 39, 72, 75, 264
See also England
English common law, 36
and severity of punishment, 73
as prohibiting capital punishment, 241, 242
as prohibiting delayed executions, 242
as prohibiting extradition of those facing
the death penalty, 242
as prohibiting torture, 11, 52, 53
distinguished from civil law system, 53
English Declaration of Rights, 33, 55
English Parliament, 47, 55, 78, 82, 266
Enlightenment, xviii, 14, 15, 34, 36, 38, 42, 50,
72, 79, 211, 220, 221, 233, 205, 268
and abolitionist movement, 15, 44, 48, 52,
54, 50, 82
and anti-death penalty movement, 264
and denouncement of torture, 11
and human dignity, 212

and laws/declarations, 706, 212
and opposition to corporal punishments, 56
and opposition to torture, 54
and penal reform, 34, 44, 46, 51, 72, 74
and proportionality of punishments, 40
and punishments, 213, 233
and shift in societal attitudes, 14
as running from 1650 to 1800, 233
Cesare Beccaria’s importance to, 48, 49, 55
corporal punishments underconceptualized
in, 38
death sentences underconceptualized in,
38
executions in, 31
German, 50
maturation of, 34, 55
Montesquieu’s importance to, 46, 55
penal reform in, 54
scientific inquiry in, 38
torture and capital punishment treated
separately in, 175
Ennals, Martin, 6, 7
Enquiry How Far the Punishment of Death Is
Necessary in Pennsylvania, An, 81
Ensemble contre la peine de mort, 105-107, 277
enslaved persons. See also slavery
and Louisiana penal code, 78
and prohibition on testifying, 78
and punishment of castration, 54
and rebellions, 264, 266
emancipation of, 81
subjected to master’s uncontrolled
authority, 231
whipping of, 78, 147
equal protection
before the law, 13
safeguard of, 268
equal protection of the laws, xv, 13, 81
equal rights, 214, 270
for all members of human family, 270
for women, xvi
equality, 13, 144
and French Revolution, 214
before the law, 13
in South Africa, 214, 215, 220
of rights, 222
of treatment, 212, 267, 270
Equatorial Guinea, 100
erga omnes, 226
erga omnes partes, 226
espionage, 229
as capital crime, 92
Ethiopia, 88
Europe, 6, 92, 109, 270. See also Council of
Europe; specific countries
abandonment of corporal punishments
in, 228
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abolition in, 86-88
and eighteenth-century penal reformers,
264
and refusal to extradite those facing death
penalty, 241
aristocratic history of, 12, 13
as abolitionist, 1, 182
as death penalty-free zone, 2, 239
at forefront of anti-death penalty
movement, 94
calls for death penalty’s abolition in, xix
continental, 12, 34, 8o, 265
criminal justice reform in, 50, 51, 75
death penalty outlawed in, 271
death penalty’s abolition in, 15, 87, 98, 108
executions in, 204
influence of Cesare Beccaria in, 50
medieval, 42
methods of execution in, 36
opposition to capital punishment in, 239
FEuropean Commission on Human Rights, 155
FEuropean Convention for the Protection
of Human Rights and Fundamental
Freedoms. See European Convention
on Human Rights
European Convention on Human Rights, 92,
04, 109, 144, 266
adoption of, 95
and human dignity, 214
and influence in Africa, g1
and prohibition of torture, 95
and right to life, 91, 94, 139
applied in colonial Africa, g1
Article 2, 139, 242
Article 2(1), g1
Article 2(2), 91
Article 3, 96, 109, 144, 154, 242
Article 6, 138
as initially authorizing executions, 91
as living instrument, 144
Protocol No. 13, xii, 95, 109, 241, 242, 271
Protocol No. 6, 99, 241, 271
underlying values of, 155
European Court of Human Rights, 109, 146,
1
African courts citing decisions of, 147
and renouncing of corporal punishments,

144

Grand Chamber of, 222

on death row phenomenon, 154

on European Convention as living
instrument, 144

on governmental duty to protect, 136, 138,
139

on judicial corporal punishment, 144

on judicial execution, 109

on mock executions, 177

on persons facing death penalty outside of
Europe, 109, 150, 154, 155
on stress positions, sleep deprivation,
hooding, dietary manipulation, and
exposure to noise, 144
on threats/psychological violence, 169
on well-founded fear of execution, 109
FEuropean Parliament, 108, 109, 270
European Union, 108, 109, 144
Evans, Richard, 39
Evans, Timothy, 266
evil, 236, 277
acts, 159
Nazi regime, 89
of arbitrariness, 47
Evin Prison, 170
evolving standards of decency, xvi, 235, 237.
See also decency; Eighth Amendment
excessive bail, 39, 47, 55, 278. See also Eighth
Amendment; English Bill of Rights
excessive fines, 39, 47, 55, 278. See also Eighth
Amendment; English Bill of Rights
execution(s). See also death penalty; death
sentences; mock executions
alternative to, 45, 48, 83, 84
Amnesty International on, 6
and average time after sentencing, 104
and inmate’s abandoning their appeals, 153
and most serious crimes, s, 93
and need to abolish, 7
and religious texts, 32, 37, 41, 104
and reservations to treaties, 274
and role of state actors, 272
and slavery, 146
and societal custom, 42
and societal tradition, 43, 86
and stay applications. See also specific
individual(s)
and witnesses, 166
anomaly of, 152
anticipation of, 157
arbitrary, 88, 134, 149, 267
as act of violence, 7
as cheapening life, 7
as degrading, g1
as dehumanizing, 269
as demonstrations of state power, 7, 41
as depriving individuals of all rights, 10
as destructive, 224
as different from all other punishments, 223
as exhibitions of violence, 41
as improper, 223
as irrevocable, 10, 134, 223, 272
as needless and gratuitous infliction of
suffering, 223
as not comparable to life sentences, 177
as producing the death of offenders, 134
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execution(s) (cont.) in Saudi Arabia, 1

as rare, 1, 110

as state secret, 100

as torture, xix, 8, 10, 163, 166

as torturous acts, 244, 272, 280

as unlawful, 181, 274

as unnecessary, 180

as violating human rights, 9

as violation of human dignity, 9, 219, 220, 224

as violation of right to life, 219

as violation of security of the person, 219

Bible used to justify, 32

botched, 36, 166, 184, 279

broadsides, 44

carried out in 2019, 100

carried out in 2020, 100, 101, 110

cave drawings depicting, 31

chambers, 179

classified with corporal punishments by
Jeremy Bentham, 83

countries using, 1, 2

death row inmates” awaiting, 167

declining number of, 1, 3

delays after sentencing, 56

depicted in art, 71

depriving family members of their relative,
161

driven by public outrage, 88

during America’s Civil War, 81

during French Revolution’s Reign of
Terror, 79

effect on family members of the
condemned, 157

cighteenth century, 164

eyewitnesses, 157, 158, 179

for forgery, 82

for non-homicide offenses, 48, 50

for treason/traitors, 48

forbidden by international criminal law, 112

global decline of, 1

impacted by COVID-19 pandemic, 1

in American South, 152

in Americas, 99

in Asia, 38, 100

in authoritarian/totalitarian countries, 9

in China, 38, 100, 102

in England, 32, 44, 73, 75

in France, 39, 47

in Germany, 38

in India, 110

in Iraq, 1

in Italy, 39, 86

in Massachusetts, 38

in Middle East, 104

in Mongolia, 36

in representative democracies, 110

in Rome, 37

in Sierra Leone, 4
in Soviet Union, 7
in Sweden, 51
in Tuscany, 52
in United States, 99, 110, 152, 164, 167, 174
in Wales, 44
in wartime, 83, 84, 94, 95, 229
Joseph Stalin’s use of, go
medieval, 71
methods of, 56, 72, 180, 213, 233
moratorium on, 3, 4, 10, 96, 97, 100, 102,
220, 232
need to abolish, 3, 4, 184
nighttime, xiv
of Nazi war criminals, go
of Quakers, 34
official witnesses at, 179
of “witches,” 33
opposition to, 11, 34, 35, 38, 44, 46, 79, 83,
105
privately conducted, xiv, 15, 44, 233, 266
prolonged delays associated with, 268
psychological torture of, 175
public, 15, 40, 41, 43, 44, 233, 265
punishment by, 134
queasiness about, 15
restrictions on, 228
scheduling, 157
scheduling of, 163, 174
seen as lawful sanctions, 273
seen as something other than torture, 11
setting dates of, 168
spectators, xiv, 43
summary, 0, 83, 86, 88, 134, 160, 229
teams, 158
threats of, 43, 164, 172
to terrorize, 41
U.S. military, 229
uncertainty associated with, 156
use by totalitarian regimes, 88
use of, 17, 32-34, 38, 72, 76, 88, 102, 152,
180, 181
viewed as lawful sanctions, 230
witnessing, 159
executioners, 36, 44, 71, 158, 206
English, 36
French, 39
in France, 39
executive clemency. See also mercy
and governors, 162
petitions, 162
process, 153
executive power, 55
exile
punishment of, 51
Exodus, 41
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exonerations, 165
DNA-driven, 279
of death row inmates, 178, 224
posthumous, 224
exposure to noise, 144
extradition(s), 18
and Canadian Charter of Rights and
Freedoms, 139
and European Convention on Human
Rights, 154, 155
and historical practice, 110
and Italy’s refusal to extradite those facing
death sentences, 239
and refusal to extradite persons facing death
penalty, 110, 279
law of, 154
Model Treaty on, 110
prohibited if person might face death
penalty, 109, 110
requests for, 110
without assurances no death sentence
would be sought, 140
extrajudicial killing(s), 88, 239
by ISIS, 171
by Nazis, 267
carried out without legal process, 134
in Russia, 100
jus cogens prohibition of, §
of journalists, 171
use by totalitarian/authoritarian regimes,
88, 148
Extraordinary Chambers of the Courts of
Cambodia, 111
extreme temperatures, 32, 175
eye for an eye, 40, 72, 73. See also lex talionis
eye-gouging, 43
eyesight
and blinding of rapists, 42
deprivation of, 85
eyewitnesses
and evidence, 42, 53
and testimony, 53
to executions, 158, 179

fairness, 104, 134, 153, 238. See also due process
Faisal II (King), 33
Falcon, Juan Criséstomo, 84
Filldin, Thorbjérn, 6
false arrest, 179
false imprisonment, 179
falsifying government documents, 236
family separations, 161
as torture, 101
as violative of international law. See also
forced separations
FARC, 170. See also Fuerzas Armadas
Revolucionarias de Colombia

Farmer v. Brennan, 138
fascism, 86, 87
Favereau, Marie, 36
fear, 171
and CIDT, 142
associated with death sentences, 156, 243
intense, 176, 177
of botched excecution(s), 166
of crime, 87
of death, 9, 153, 170, 175
of execution, 109
of imminent death, 162, 177, 276
of impending death, 173, 176, 177, 271
of persecution, 34, 48, 49, 149, 169
of victims, 159, 169, 173
of violence, 274
permanent, 156
state violence and, 75
Federal Bureau of Investigation, 139
Federal Republic of Germany, 9o, 214.
See also Germany
1949 constitution of, 86
federalism, 84
Federalist Papers, The, 46
Fellowship of Merchants Adventurers of
England, 210
female genital mutilation, 14
Feroli, James, 232
Fico, Robert, 52
Fifteen Martyrs’ Square, 86
Fifteenth Amendment, 82. See also United
States Constitution
Fifth Amendment, 13, 149, 150. See also
United States Constitution
Fildrtiga v. Pefia-Irala, 142
fines, 39, 181, 265. See also excessive fines
Finland
abolition of capital punishment in, 86, 88
firing squad, 33, 86, 134, 177, 180, 234. See also
public shooting
Fiss, Owen, 223
Fitzmaurice, Gerald, 243
flagellation, 32. See also flogging
flashbacks, 158
flaying alive, 31, 41
flogging, 14, 43, 52, 55, 142,145, 167, 205
and the military, 145
as torture, 148
as torturous, 10
as unlawful, 147
in Singapore, 167
opposition to, 8o
public, 76
Florence, Italy, 52, 76, 209
Florida
death penalty, xiv
death row inmates in, 99
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Florida (cont.)
death sentences in, 110
Supreme Court, 173
Foley v. Syrian Arab Republic, 172
Foley, James, 171, 172
food
duty of prison officials to provide, 138
inadequate supplies of, 172, 217
foot
amputation of, 147, 264
use of stocks to secure, 54
forced disappearances, 161
international convention on, 161
jus cogens prohibition of, §
prohibition of, 161
use by totalitarian regimes, 88
forced extraction of teeth
distress rating of, 175
forced separations, 161
Foreign Relations Committee, 150, 151.
See also United States Senate
Foreign Sovereign Immunities Act, 170
definition of torture in, 172
terrorism exception to, 171
forgers, 40
forgery, 45
as punishable by death, 45
executions for, 50
forgiveness, 36, 224. See also mercy
Fort Leavenworth, Kansas, 229
Fourteenth Amendment, xv, 81, 149,
150, 237. See also United States
Constitution
Due Process Clause, xv, 13, 138
Equal Protection Clause, xv, 13, 81
Fourth Geneva Convention, 14
Fox, George, 45
France, 33, 106
abolition of capital punishment for non-
homicide offenses in, 84
and 1971 position on capital punishment,
238
and Declaration of the Rights of Man and
of the Citizen, 211
and French Revolution, 180, 213
and use of torture, 11
capital crimes in, 39
Constituent Assembly of, 4
executioners in, 36, 39
influence of Cesare Beccaria in, 79
National Assembly of, 82
National Constituent Assembly, 39
penal reformers in, 44
penitentiaries in, 78
sanguinary punishments in, 55
Franck, Hans Goran, 84
Franco, Francisco, 88

Index

Frank Leslie’s lllustrated Newspaper, xi
Frankenberg, Giinter, 34
Frankfurter, Felix, xv, xvi, 167
Franklin, Benjamin, 213, 264
Franz II (Emperor), 52
fraternity
and French Revolution, 214
Frederick I, 34
Frederick II (of Prussia), 34, 35, 50
Frederick the Great. See Frederick II (of
Prussia)
Freedberg, David, 72
freedom, 144, 214, 215, 266. See also
exonerations
advancement of, 220
and dignity, 211, 214, 270
deprivation of, 220
foundation of, 214
right to, 220
toast to, 5
Freedom House, 270
French Penal Code of 1791, 79
French philosophes, 50, 79
French Revolution, 79, 180
motto of, 213
Reign of Terror in, 79
Friedman, Danny, 42
Fry, Elizabeth, 45
Fuerzas Armadas Revolucionarias de
Colombia, 170
fundamental human rights, 7. See also human
rights; specific rights
Furman v. Georgia, xv, 183, 218, 223, 231, 235, 237

gallows. See also anti-gallows activism;
hanging(s); scaffold(s)
dragging killer to, 42
opposition to, 8o
Gambia, The, 100, 226
Garland, Merrick, 232
Garrett, Brandon, 10
garrote, 31, 275
gas chamber(s)
as method of execution, 134, 275, 276
in California, 178, 179
in Nevada, 8g
Nazi, 89, 230
gender discrimination, g
Genealogy of the Torture Taboo, A, 15, 54
Geneva Conventions, 8, 92, 217, 228, 267,
276, 277
and death sentences, 229
as prohibiting torture, 14
of1949, 92
U.S. Army lectures on, 92
genital mutilation, 228. See also castration;
female genital mutilation

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108845571
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-84557-1 — The Death Penalty's Denial of Fundamental Human Rights
John Bessler

Index

More Information

Index 327

genitals. See also castration; female genital
mutilation
electric shocks applied to, 136
genocide, 112, 169, 226, 234. See also
Holocaust
against the Rohingya, 226
and international convention, 226
and Nazis, 109
and Rome Statute, 111, 234
as international crime, 8, 111
as violation of international law, 5
in former Yugoslavia, 111
in Myanmar, 226
in Rwanda, 111, 160
jus cogens prohibition of, §, 101, 183, 243
George Mason University, 147
George Washington University, 279
George Washington University Law School,
221
Georgia
death penalty in, xv
executions in, 110
penitentiary in, 77
Germany, 88, 155, 270. See also Federal
Republic of Germany
and use of torture, 11
as abolitionist country, 2, 99
burning at the stake in, 166
death penalty abolished in, 86, 214
mass murder/atrocities in, 8g
Montesquieu in, 46
reunification of, go
torture prohibited in, 13
Ghana
death sentences in, 101
gibbeting, 166, 275
abolished in England, 265
Ginsburg, Ruth Bader, xvi, xvii, xviii, 166
judicial philosophy of, xvii
U.S. Senate confirmation of, xvii
Glendon, Mary Ann, 222
Glorious Revolution of 1688-1689, 33, 47, 55
Glossip v. Gross, xvii, xviii, 105, 166, 237
Glossip, Richard, 175
God, 32, 104, 209. See also Bible
and instruction to Adam, 209
and kings, 33, 210
and power to destroy life, 81
and repentance, 46
and salvation/penance, 45
as fountain of all dignity, 21
as Supreme Architect of the Universe, 209
Dignity of, 211
image of, 34
Law of, 40
referenced in Psalm 51, 41
transgression(s) against, 104

Goldberg, Arthur, xv, xvi
Goldfarb, Phyllis, 221
Goodell, William, 78, 79
Goring, Herrman, 230
Gorsuch, Neil, 237
Gottingen, Germany, 50
Gould, Laurie, 56
governments
and duty to protect individuals, 135-38
and need for humanity, 82
and need to abolish capital punishment, 107
and need to protect human rights, 224
and privately inflicted harms, 137
and shame associated with torture, 7
and use of death threats, 135
governor(s)
and death warrants, 174
and executive clemency, 102, 162, 178
Graczyk, Michael, 157
Grassley, Chuck, xvii
Graves, Anthony, 178
Great Law of 1682, 45. See also Penn,
William; Pennsylvania
Greece
ancient, 31
Greeley, Horace, 83
Gregg v. Georgia, xv, 183, 237
Grenada
death row inmates in, 99
grief, 157, 158. See also loss
anticipatory, 157, 158
Grotius, Hugo, 225
Guantdnamo Bay, 18
Guatemala, 88
and death penalty for exceptional crimes,
100
Guazzini, Sebastian, 12
Guillotin, Joseph-Ignace, 213
guillotine, 39, 89, 180, 213, 214, 267
guilt
acceptance of, 224
adjudicated through verdict, 35
and circumstantial evidence, 42
eyewitness proof of, 42
vs. pre-trial presumption of innocence, 238
Guizot, Francois, 82, 84
Gustav III (of Sweden), 51, 87
Guterres, Antonio, 11
Guyana
death row inmates in, 99

Habsburg Empire, 35, 48, 75
Habtemicael v. Ashcroft, 163
Hague Convention, 268
Hague Regulations, 267
Haldemann, Frank, 148
Hale, Brenda Majorie, 242
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Hamilton, Alexander, 216
Hammarberg, Thomas, 7
Hancock, John, 76, 264
hand
burning off, 55
cutting off, 55
Hands Off Cain, 105
hanging in chains, 73. See also hanging(s)
hanging(s), 44, 72, 104, 109, 134, 180, 213, 233,
264, 205, 275
America’s largest mass, xi
and experiments with length of rope, 36
as frequent spectacles, 45
as methods of execution, 31, 36, 41
as punishment, 74
in Bangladesh, 101
in Botswana, 101
in Egypt, 101
in England, nn
in Europe, 34
in India, 101
in Iran, 101
in Iraq, 101
in Minnesota, xiii, xiv
in prisons, Xiv
in public squares, xiv
in South Sudan, 101
in Syria, 101
in United States, 11
of enslaved persons, 147
offenders subjected to, 40
hard labor, 51, 72, 77, 83, 85, 236
Harris, Robert Alton, 178, 179
Harvard Law Review, xv, 52
Harvard Law School, 44, 222, 224
Haysom, Derek, 155
Haysom, Elizabeth, 155
Haysom, Nancy, 155
health
protection of, 277
hearing
deprivation of, 85
heinous, atrocious, or cruel aggravator, 173
helplessness, 179
and false arrest/false imprisonment, 179
as defining characteristics of torture, 173, 179
feelings of, 174
of death row inmates, 173, 184
of torture victims, 179
to prevent death, 169
Henry VIII (King), 32
Henry, Patrick, 1
heresy
and executions, 32, 41
death sentences for, 43
punishment of, 37
Herrenchiemsee, go

Herrmann, Joachim, 156
Herzegovina, 159
Hidalgo, Abel Daniel, 2
Hidden Victims, 157
high treason, 41, 266
as punishable by death, 52
highest attainable standard of physical and
mental health, 9
highway robbery, 40, 43, 47
Hints Toward Reforms, 83
Historical Dictionary of the Holocaust, 8¢
History of Capital Punishment, A, 73
History of Continental Criminal Law, A,

34, 55
Hitler, Adolf, 87—9o, 267, 270
Hittite Code, 31
Hobbes, Thomas, 215
Hoffmann, Joseph, xiii
Holland
abolition of capital punishment in, 88
Holocaust, 89, 9o, 94, 109
memorials, go
Holy See
as abolitionist country, 99
Homicide Act (1957), 266
homicides(s), 49. See also murder(s)
in United States, 108
motivated by revenge, 108
homosexual acts
and Shari’a law, 149
as punishable by death in certain countries,
149
homosexuality
consensual acts of, 39
Honduras
as abolitionist country, 2
dictatorship in, 136
honor, 210, 216
concept of, 216
of dignity, 210
of the Crown, 215
Hood, Roger, 84, 86, 87
hooding, 144
horse theives, 74
hot irons
use of, 76
House of Commons, 82. See also Parliament
(English)
House of Lords, 82, 136. See also Parliament
(English)
Howard, Catherine, 32
Howard, John, 56, 74, 77
Howe, Scott, 78
Hoyle, Carolyn, 84, 86, 87
Hugo, Victor, 4
human dignity, 112, 175, 184. See also dignity
Amnesty International’s defense of, 2

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108845571
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-84557-1 — The Death Penalty's Denial of Fundamental Human Rights
John Bessler

Index

More Information

Index 329

and constitutions, 217
as corollary principle to prohibition of
torture, 217
as self-respect/self-worth, 215
as universal right, 220
concept of, xix, 3, 209, 214, 215, 222, 270
contemporary notion of, 153
death penalty as violating, 4, 269
democratic value of, 215
denial of, 217
evolution of concept of, 12
in international law, 98
in the eye of the beholder, 221
modern concept of, 13, 215, 216, 221, 223
protection of, 218, 268, 277
respect for, 140, 144, 222, 231
right to, 219, 270
rise of, 222
unnecessary punishments as violating, 223
violation of, g, 217, 224
world’s understanding of, 220
human rights, 216, 235. See also specific rights;
universal human rights
abuses of, 6, 160, 267
advancement of, 214, 220
corporal punishments as violative of, 149
death penalty as violative of, 149
dignity as foundation of, 216
free and full enjoyment of, 137
need to respect/protect, 149
universal, 270
violations, 136
Human Rights Campaign, 270
Human Rights Committee, 93, 97, 135, 137,
151, 170, 171, 214, 275, 276. See also
International Covenant on Civil and
Political Rights
and concerns about U.S. practices, 151
and General Comment No. 35, 135
and General Comment No. 36, 135
and interpretation of ICCPR, 137
as ICCPR treaty body, 150
individual communications to, 94
on consensual homosexual acts, 93
on mock executions, 171
on most serious crimes, 93
on right to life, 135
Human Rights Council, 161
human rights violations. See also human
rights
accountability for, 148
duty to prevent, 137
investigation of, 148
of fascist regimes, 87
of totalitarian regimes, 18
perpetrators of, 148
victims of, 148

Human Rights Watch, 270
documenting torture techniques, 14
human trafficking, 15
humanity
standards of, 146
Hume, David, 50
humiliation, 142, 171
Humpbhrey, John, 9o
Hungarian Constitutional Court, 2
Hungary
abolition in, 101
Constitutional Court of, 2
Huntsville, Texas, 166
Hurlburt, Anita, 145
Hussein, Saddam, 88

I. G. Farben, 230
ICCPR. See International Covenant on Civil
and Political Rights
Iceland
abolition of capital punishment in,
86
as abolitionist country, 2
ICESCR. See International Covenant on
Economic, Social and Cultural Rights
identity breakdown
and torture, 169
idolatry
as capital crime, 38, 39, 1
11 Principe, 41
[linois
and human dignity, 217
constitution of, 217
illiteracy, 238
ill-treatment
prohibition of, 143
Il-sung, Kim, 88
immigration
authorities, 140
case(s), 169, 232
context, 232
law, 148
matters, 140
Immigration Legal Services of Catholic
Charities, 232
impalement, 31, 36, 43, 267
impartial tribunals, 238
imprisonment, 111, 167, 229, 236. See life
imprisonment
and prisoners of war, 228
as proportionate to offense, 229
as punishment, 39, 78
as substitute for executions, 77, 84
at hard labor, 51
cruelty associated with excess of, 230
in wrist and ankle chains, 236
prior to execution, 183
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imprisonment (cont.)
substituted for corporal punishments, 77
terms of, 5, 83, 165, 181, 223, 229, 234
threats of, 161
impunity, 12, 92, 148, 226
absolute or near, 266
battle against, 148
culture of, 88, 92, 148
definition of, 148
In re Kemmler, xv
In re Medley, 165
inalienable rights, 213, 214, 270
Inca domains, 37
incarceration, 137. See also imprisonment;
prisons
as alternative to executions, 45
as necessary to protect the public, 223
incest
abolition of death penalty for, 45
as capital crime, 41
independent judiciary, 273
independent tribunals, 238
India
as retentionist country, 111
Buddhist rulers in, 38
death sentences in, 110
executions in, 38, 110
supreme court of, 110, 111
use of hanging in, 101
Indian burial mounds, 37
Indiana University School of Law, xiii
indictments, 43
indigenous peoples, 37, 217. See also Native
Americans
Indonesia
and corporal punishments, 142
and drug offenses as capital crimes, 101
ineffective assistance of counsel, xiii, 279
infamy, 73
infants. See also juvenile offenders
dependent, 92
Ingelse, Chris, 35
inhuman treatment, 2, 14, 16, 109, 141, 144,
171
death row phenomenon as, 151
mock executions as, 170
injustice, 9o, 220, 269
inmates. See death row inmates; prisoners
innocence, 178, 224, 238
presumption of, 230, 238
innocent. See also exonerations
execution of, 85
Innocent III (Pope), 42
Inquisition, 12, 34, 42, 48, 151, 222
inquisitorial system, 42
insane
as ineligible for execution, 16

Index

insanity
onset of, 156, 167
Instructions for the Government of Armies
of the United States in the Field, 267.
See also Lieber Code
intellectual disabilities
death sentences prohibited for offenders
with, 151
intellectually disabled
as ineligible for execution, 16
intentional infliction of emotional distress, 140
Inter-American Commission on Human
Rights, 99
Inter-American Convention to Prevent and
Punish Torture, 13, 98
Inter-American Court of Human Rights, 10,
136,137, 144, 145
and renouncing of corporal punishments,
144
on cat-o-nine-tails, 144
Inter-American human rights system, 98, 9g.
See also Organization of American
States; specific entities/decisions
internal political instability, 161
International Association of Penal Law, 3
International Commission Against the Death
Penalty, 105, 106
International Convention for the Protection
of All Persons from Enforced
Disappearance, 161
international conventions. See also specific
international conventions
as source of international law, 227
prohibiting torture, 277
International Court of Justice, 183, 226, 227.
See also Statute of the International
Court of Justice
International Covenant on Civil and Political
Rights, s, 8, 268
adoption of, 92
alleged violations of, 94
and absolute prohibition of torture, 93
and absolute prohibition of CIDT, 93
and capital punishment, 275
and entry into force, 141
and human dignity, 214
and Human Rights Committee, 137, 150
and need for a protocol barring capital
punishment in all circumstances, 277
and prohibition of torture, 280
and right to life, 9
Article 10, 170, 171
Article 2,137
Article 4(1), 136
Article 4(2), 136
Article 6, 9, 93, 97, 98, 135, 136
Article 6(1), 92

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108845571
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-84557-1 — The Death Penalty's Denial of Fundamental Human Rights
John Bessler

Index

More Information

Index 331

Article 6(2), 92

Article 6(5), 151

Article 7,135, 136, 149, 151, 170, 171, 280

as allowing executions, 94, 111

as contemplating the death penalty’s
eventual abolition, 240, 275

as prohibiting CIDT), 135, 167

as prohibiting torture, 14, 94, 135, 167

as protecting right to life, 97, 136, 168

as setting forth universal human rights, 273

attempts to minimize obligations under, 149

entry into force, 240

General Comment No. 35, 135

General Comment No. 36, 97, 98, 135

nonderogable provisions of, 136

number of States Parties to, 94

on most serious crimes, 9, 16, 93, 98, 105,

239
Optional Protocol, 94
prohibits execution of juvenile offenders,

3
prohibits execution of pregnant women, 93
ratification of, 141, 274
Second Optional Protocol, 94, 97, 100,
103-104, 240, 241, 275
U.N. adoption of, 93
U.S. ratification of, 93, 149
U.S. reservations to, 151
violations of, 94
International Covenant on Economic, Social
and Cultural Rights, §
international crimes, 8
International Criminal Court, 111, 234.
See also Rome Statute
International Criminal Tribunal for Rwanda,
111
International Criminal Tribunal for the
Former Yugoslavia, 111, 230
International Federation for Human Rights,
175
international human rights, 4, 105, 269.
See also specific rights/topics/treaties
and human dignity, 221
jurisprudence, 5
system, 9
treaties, 141
international human rights law, 15
and human dignity, xix, 4, 270
and need to prohibit capital punishment,
275
and restrictions on capital punishment, 275
as protecting various rights, §
corporal punishments as violating, 148
in historical context, go
prohibition of CIDT, 15
standards, 148
violations of, 182

international humanitarian law, 8, 243, 268,
275. See also armed conflict
and need to prohibit capital punishment,
277
and psychological torture, 276
and restrictions on capital punishment, 228
and restrictions on corporal punishments,
228
as known as law of war, 267
on death penalty, 92
prohibition of CIDT, 15
prohibition of torture, 15
international law, 8, 268. See also customary
international law; specific topics
and absolute prohibition of torture, 276, 277
and capital punishment, 275
and death penalty, 3
and highest attainable standard of physical
and mental health, 9
and human dignity, 214
and jus cogens norms, 224, 225, 243
and need to declare executions unlawful in
all circumstances, 280
and practices of civilized nations, 227
and psychological torture, 276
and right to life, 8
and under-conceptualization of capital
punishment within law of torture, 276
as barring genocide, 5
as barring slavery, 5
as barring torture, 5
as barring war crimes, 5
as changing over time, 227
as encouraging abolition of capital
punishment, 3
as set of laws/norms governing relations
between countries, 5
existing precepts of, 9
norms of, 9
overriding principles of, 243
peremptory norms of, 228, 243
prohibiting arbitrariness, 168
prohibiting torture, 13, 14748
sources of, 227
International Law Commission, 243, 279
international tribunals, 111, 229, 230, 234.
See also specific international tribunals
prohibiting death penalty’s use, 235
International War Crimes Tribunal, 229
interrogations. See also confessions
and views of Human Rights Committee, 151
custodial, 148, 276
lengthy, 170
of hostages, 172
torturous, 151, 280
Introduction to the Principles of Morals and
Legislation, An, 83
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involuntary confinement, 137
involuntary servitude
abolition of, 81
Iran, 88
and corporal punishments, 142, 149
and homosexual acts, 149

as retentionist country, 17, 43, 134, 149, 181,

239, 274
death sentences in, 101
detainees/prisoners in, 172
drug offenses in, 104
executions in, 100
shooting as execution method in, 101
use of hanging in, 101
Iraq, 33, 88, 109
as retentionist country, 17, 109, 181
authorities in, 109
death sentences in, 101
executions in, 1, 100, 104, 109
use of hanging in, 101
Ireland, 6
Ireland v. United Kingdom, 144
iron maiden, 217
ISIS
extrajudicial killings by, 171
terrorists, 241
use of torture by, 172
Islamic law, 43, 104, 149. See also Quran;
Shari’a law
and types of crimes, 104
punishments inflicted under, 43
Islamic State of Iraq. See ISIS
isolation, 169. See also solitary confinement
extended periods of, 175
social, 158
Isracl
and Adolf Eichmann’s execution, 109
and death penalty for exceptional crimes,
100
Israel, Jonathan, so
Italy, 88, 106
abolition of capital punishment in, 86, 88
and refusal to extradite those facing death

penalty, 239, 279

and resolution for death penalty’s abolition,

37
as abolitionist country, 2, 107

as secking the death penalty’s abolition, 237

Constitutional Court of, 279

death penalty abolished in, 88

Montesquieu in, 46

right to life in, 139

summary executions in, 86
ius cogens. See jus cogens

Jackson v. Bishop, 152
Jackson, Robert, 230

James Barclay’s Dictionary, 210
James I (of England), 33
James Il (King), 33
James II (of England), 47
James VI (of Scotland), 33
Japan, 110, 234
and invasion of Nanking, 267
as retentionist country, 1, 38
capital punishment in, 100, 156, 157
death row inmates in, 156
execution protocol of, 156, 157
executions in, 38
period of abolition in, 38
Jefferson, Thomas, 11, 50, 74, 264
and Bill for Proportioning Crimes and
Punishments in Cases heretofore
Capital, 73
and influence of Cesare Beccaria, 72, 74
as principal drafter of Declaration of
Independence, 72
on capital punishment, 74
on corporal punishments, 74
Jesus, 71
Jews, 89. See also Holocaust
mass murder of, 89, 267
murdered by Nazis, 89
Johnson, David, 156
Johnson, Michael, 164, 166
Johnson, Samuel, 210, 215
Jordan
as retentionist country, 43
Joseph II (Emperor), 51, 52, 75, 76, 87
journalists
covering executions, 158
murder by terrorists of, 171
torture of, 171
witnessing executions, 157
judges, 158, 269. See also specific judges
and consideration of capital punishment, 16
and death sentences, 162, 180
and psychological toll on, 269
and sentencing options, 77
and torture, 52
and use of torture, 13
and view of executions, 11
role of, xv
turning blind eye to executions, 88
Judicial Committee of the Privy Council, 242
judicial torture, 222, 269. See also torture
abolition of, 34, 80
and continental criminal procedure, 11, 12,
34
as test of endurance, 8o
civil law’s use of, 13, 53
critique of, 35, 79
Jung-un, Kim, 18
Jurek v. Texas, xv
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juries death penalty prohibited for, xviii, 16, 105,
and death sentences, 162 149, 151
jurists. See specific jurists life sentences prohibited for, 16
jurors, 89, 209
capital, 158 Kagan, Elena, 166
psychological toll on, 269 Kansas
jury nullification, 12 private prosecution in, 43
jury trials, 42 Kant, Immanuel, 211, 212
jury verdicts, 12 Kantian Ethics and Economics, 212
jus cogens, 226 Karapetyan, Anna, 142, 143, 147, 148
antecedent of, 224 Karman, Tawakkol, 271
as Latin concept, 224 Kazakhstan, 106
concept, 225, 220, 242, 243 and death penalty for exceptional crimes, 100
definition of, 5, 243 as abolitionist country, 102
referenced in Vienna Convention on the ratified the ICCPR’s Second Optional
Law of Treaties, 225, 227 Protocol, 100
Roman law roots of, 5 Keck, Margaret, 107
jus cogens norm(s), 224-27, 232, 271. See also keelhauling, 31
jus cogens Keller, Johnny, xiii, xiv
acceptance of, 227 Kelly, Fitzroy, 85
and need to prohibit capital punishment, Kelly, Timothy, 171, 172
184 Kelly, Tobias, 34
and right to life, 216 Kendall, George, 37
as binding on all nations, 5 Kennedy v. Louisiana, xviii
as developing over time, 243 Kennedy, Anthony, xviii
as international law’s highest level of Kentucky
protection, 7 penitentiary in, 77
emergence of, 227 Kenya
fundamental, peremptory character of, 183 Court of Appeal, 102
of right of self-determination, 243 death sentences commuted in, 102
of right to life, 135 death sentences in, 101
prohibiting apartheid, §, 243 president of, 102
prohibiting crimes against humanity, 8,243 Kenyatta, Uhuru, 102
prohibiting crimes against peace, § Kerr, Brian, 241—42, 278
prohibiting crimes of aggression, 8, 243 Khomeini, Ruhollah, 88
prohibiting extrajudicial killing, 8 Khosla, Rajat, 3
prohibiting forced disappearances, 8, 161 Kibaki, Mwai, 102
prohibiting genocide, 8, 161, 183, 227, 243 kidnapping, 16, 171, 267
prohibiting murder, 8 Kilburn v. Islamic Republic of Iran, 172
prohibiting piracy, § killing(s), xiii, 159. See also executions;
prohibiting prolonged arbitrary detention, § extrajudicial killing(s); murder(s)
prohibiting racial discrimination, 8, 243 by Nazis, 89
prohibiting slavery, 8, 161, 183, 243 extrajudicial, 148
prohibiting torture, 8, 10, 13, 18, 161, 168, intentional, 93
183, 216, 217, 224, 227, 228, 24244, 277 of civilians, 267
prohibiting war crimes, 8 of heretics, 32
recognition of, 243 organized, 31
to protect fundamental human rights, 7 state-sanctioned, 10, 13, 37-39, 86, 9o
jus divinum, 34 wilful, 14
jus positivum, 225 Ki-moon, Ban, xix, 1
justice, 269, 270, 279 Kindler v. Canada, 215, 276
foundation of, 214 King Jr., Martin Luther, 269
Justinian Code, 31 kings. See monarchs; specific kings
juvenile offenders, xiii, 98, 149. See also Kisesi, Patricia, 75
children Kiss of Death, xiv
and armed conflict, 92 Koestler, Arthur, 83
as death-eligible, 182 Kotey, Alexander, 241
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Kuwait, 161
as retentionist country, 43

Lafayette, Marquis de, 44
Lain, Corinna Barrett, 108
Lake Como, 86
Lake Wannsee, 89
Langbein, John, 12, 53, 76
Laos
and drug offenses as capital crimes, 101
executions in, 100
lapidation, 43
lashes, 79, 149, 265
and slavery/enslaved persons, 79, 147.
See also birching; flogging; whipping
and use on women, 146
and used in Sudan, 146
lashing
with cat-o-nine-tails, 146
Last Day of a Condemned Man, The, 4
Lateran Council of 1215, 42
Latin America, 147. See also specific countries
Laurence, John, 73
Lauterpacht, Hersch, 243
law. See domestic laws; international law;
specific countries/states
Law of Armed Conflict, The, 14
law of nations, s, 142, 276. See also
international law
Law of Nations, or Principles of the Law of
Nature, Applied to the Conduct and
Affairs of Nations and Sovereigns,
The, 225
law of nature. See natural law
law of war, 14, 228, 229, 267. See also
international humanitarian law
Law-Dictionary, The, 210
lawful sanctions, 231, 232, 274, 278, 280
and capital punishment, 4, 17, 180
application of, 181
as carve-out to definition of torture, 141,
147, 148
as excluding those that defeat the
Convention Against Torture’s object
and purpose, 140
as judicially imposed, 140
characterization of, 148, 151
concept of, 181
death sentences/executions viewed as, 151,
230
in Article 1 of Convention Against Torture,
147, 148, 181
labeling of, 278
must not be torturous in nature, 182
pain or suffering incident to, 169
referenced in U.S. regulation, 140
Lawlor v. Commonwealth, 173

lawyers. See specific lawyers
psychological toll on, 269
Le Dernier Jour d'un Condamné, 4
Leaves of Grass, 83
Leavy, Deborah, 6
Legacy of Violence, xiv
legscrew, 52
Lehrfreund, Saul, 275
Leipzig, Germany, 33
Leo V (Emperor), 32
Leon, Jacob, 164
Leopold, Peter (Grand Duke of Tuscany), 51,
52, 75, 70, 87
Leopoldina of 1786, 76
lethal force
use of, 180
lethal gas, 178
death by, 178
lethal injection, 134, 167, 176, 233
as torturous act, 176
drugs, 108, 176
gurneys, 179, 180, 276
in China, 101
in United States, 101
in Vietnam, 101
protocol(s), 166, 167, 177
Leviathan, 215
Leviticus, 41
lex naturalis, 225
lex talionis, 40. See also Bible
application of, 40
as law of retaliation, 73
as limit on severity of punishments, 40
in Code of Hammurabi, 40
in seventeenth century, 40
philosophy of, 40
principle of, 265
roots of, 40
Thomas Jefferson’s view of, 72
liberty, 233
and French Revolution, 214
and Universal Declaration of Human
Rights, 268
as inalienable right, 72
as unalienable right, 212
deprivation of, 145, 223
loss of, 49
right to, 9o, 139, 222
Library of Congress, 74
Libya
and corporal punishments, 142
as retentionist country, 43
Lieber Code, 229, 267
Lieber, Francis, 267, 268
life imprisonment, 16, 48, 51, 111, 234. See also
life sentences
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and Rome Statute of International M.C. v. Bulgaria, 136
Criminal Court, 234 Maastricht Treaty, 144
as Rome Statute’s maximum sentence, 111,234~ Machiavelli, Niccold, 41
as substitute for executions, 89 Mackintosh, James, 82
in chains, 76 Maddux, Emma, 222
life sentences, 16, 177, 223. See also life Madison, James, 46, 74
imprisonment Madow, Michael, 78
life-without-parole sentences, 177, 178, 273 Magna Carta, 55, 234
Lim, Melencio Legui, 170 Maguire, Amy, 9
limb amputation(s), 10, 13, 43, 85, 14243, maiming, 55, 73, 159, 265, 267, 273. See also
14849 mutilation
Lincoln, Abraham, xi, 81, 267 of enslaved persons, 78, 79
lingchi chusi, 41 Makwanyane, Themba, 220
Linton v. Jamaica, 170 Malawi
Linton, Carlton, 171 abolition in, 101
Lippman, Matthew, 53 as abolitionist country, 4
lips constitution of, 101
cutting off, 55, 73 Supreme Court of Appeal, 101
Lithuania Malaysia
abolition in, 101 and corporal punishments, 149
Litvinenko, Alexander, 177 and drug offenses as capital crimes, 101
live burials, 267 and Rome Statute of the International
Livingston, Edward, 82, 83 Criminal Court, 234
Livorno, ltaly, 48 as retentionist country, 149
London, England, s, 45, 54, 231, 275. See also death sentences in, 101
Tower of London Mali
executions in, 45, 73 absence of executions in, 100
Long, Lingering Shadow, The, 147 malice, 170
Lord Kerr, 241—42, 278 forethought, 73
Lord Wensleydale, 85 of offender, 142
Lord’s Prayer, 46 Malkani, Bharat, 216
loss, 157. See also anticipatory grief; grief man stealing
awareness of, 157 as capital crime, 38
of consciousness, 16 mandatory death sentences, xv, 15, 101, 102,
of control, 174 104
of goods, 47 abandonment of, 233
of liberty, 49 as arbitrary, 104
of life, 9, 78, 135, 269, 274 as unconstitutional, 147
of parent, 161 as unfair, 104
Louis XVI (King), 33, 82 as violating right to life, 104
Louisiana historical use of, 264
and Edward Livingston’s draft penal code, Mandela, Nelson, 217, 218
82 Mankato, Minnesota, xi, xii
and human dignity, 217 Manning, Frederick, 265
code relating to enslaved persons, 78 Manning, Marie, 265
constitution of, 217 manslaughter
death row conditions in, 175 as capital crime, 38, 44
penal code, 78 Marcos, Ferdinand, 88, 160
Lowell, A. L., 52 Mariam, Mengistu Haile, 88
Luban, David, 151 maritime piracy. See piracy
Luci, Monica, 12 Marshall, Thurgood, xiv, xvi, xvii, 235
Lustig, Stuart, 158 martial law
Lynchburg, Virginia, 155 and death penalty, 76
lynching(s), 54, 134, 269. See also anti- Martineau, Harriet, 12
lynching movement Martinez, Gustavo Alvarez, 136
extrajudicial, 280 Mary (Queen), 47
racially motivated, 107 Mary, Queen of Scots, 33
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Maryland
1776 constitution of, 77
corporal punishments in, 265
penitentiary in, 77
Mason, George, 35
mass murder, 89. See also Holocaust; Nazi(s)
Massachusetts
abolition of branding in, 78
abolition of the pillory in, 78
abolition of whipping in, 78
and Salem witch trials, 166
Body of Liberties, 32, 38
capital crimes in, 38
colonial, 38
corporal punishments abolished in, 77
corporal punishments in, 76
penitentiary in, 77
Mastromatteo v. Italy, 139
masturbation
as capital crime, 40
Masur, Louis, 44
Mata, Jr., Raymond, 16
Mauritania
and homosexual acts, 149
and homosexuality as a capital crime, 93
as retentionist country, 149
Mayerfeld, Jamie, 150
Mazzei, Philip, 50
McBride, Sedn, 6
Mchunu, Mavuso, 220
McJunkin, Ben, 270
media representatives. See also journalists
at executions, 179
medical care
denial of, 136, 171
duty of prison officials to provide, 138
inadequate, 170, 172, 175
medical/scientific experiments
unnecessary, 14
medieval
angelic hierarchy, 209
art/artists, 71, 72
Europe, 42
executioners, 360
executions, 71
times, 13, 55, 73
woodcuts, 72
Mehta, Amit, 170
Melzer, Nils, 5
membrum pro membro, 265
men
accused of rape, 54
and commission of felonies, 75
and commutation of death sentences, 102
and equality of treatment, 2770
and executions in ancient times, 31
of elevated social status, 216

Index

referenced in Declaration of
Independence, 212
sentenced to death, 101
Méndez, Juan, 3, 15, 182, 184
mental anguish, 154
and anticipation of death, 177
as aggravator, 154
of death row inmates, g, 165
mental harm
prolonged, 169
mental health
highest attainable standard of, 9
of children of death row inmates, 161
protection of, 277
solitary confinement impacting, 168
mental integrity, 145
mental pain, 159, 162, 172, 175, 177
extreme, 170
intentional infliction of, 98, 177
prolonged, 163, 169
severe, 109, 172, 175
mental suffering, 159, 162, 167, 175, 276
and torture, 172
extreme, 170
infliction of, 142, 171
intentional infliction of, 98, 177
prolonged, 163, 169
severe, 169
mental torture, 13, 169, 170, 184, 270. See also
psychological torture
absolute prohibition of, 274, 276, 277
adverse effects of, 168
as violation of Eighth Amendment, 166
as violation of international law, 14
forms of, 176
most frequent method of, 174
prohibited by international law, 240, 276
prohibited by U.S. Code, 169
prohibition of, 183
mental trauma, 158
mercy, 30, 41, 153. See also executive
clemency; Psalm 51
methods of execution, 233, 280. See also
specific countries/methods
abandonment of, 15
as unlawful, 16
brutal, 56
debate over, 34
evolution of, 56
horrific, 72, 233
in Asia, 36
in Britain, 36, 265
in China, 1
in Europe, 36
listing of, 31, 36, 101
replacement of, 213
types of, 265
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Mexico, 106
and refusal to extradite those facing death
penalty, 109, 241
as abolitionist country, 2, 99
Meyer, Linda Ross, 222
Meyersfield, Bonita, 136
Michaelis, Johann David, 5o
Michell, Paul, 154
Michigan
abolition of capital punishment in, 81
Michigan Law Review, 270
Middle Ages, 36, 41, 212
Middle East, 6, 105. See also specific countries
and draconian interpretations of Quran, 43
capital punishment in, 153, 239
criminal laws in, 149
executions in, 104
migrant workers, 217
Milan, Italy, xii, 39, 44, 48
military law. See also international
humanitarian law; law of war
and death penalty, 99
Milton, John, 108
mind-altering substances, 169
Minister of Home Affairs v Tsebe, 219
Minneapolis, Minnesota, xiii
Minnesota, xi
abolition of capital punishment in, 83
execution(s) in, xiii, xiv
Supreme Court, xili, 42
Minnesota v. Borgstrom, 42
misbehavior before the enemy, 229
miscarriages of justice, 97, 242, 206
Mishnah, 37
Mississippi
and murder of Emmett Till, 269
death sentences in, 110
Missouri
and punishment of enslaved persons, 147
execution protocol, 174
executions in, 110
Mitchell v. State, 172
mitigating circumstances, 142
mock executions, 171, 177. See also sham
executions
and threats of death, 272
as cruel/inhuman, 170
as psychological torture, 14, 169, 174
as torture, 14, 161, 171, 172, 174, 177, 271,
272
as unlawful, 273
as violating American law, 177
as violating international law, 177
death row inmates subjected to, 170
distress rating of, 175
nature of, 271
state-sanctioned, 177

used by FARC, 170
used in Iran, 170
victims of, 177
Mohamed v. President of the Republic of
South Africa and Six Others, 139, 219
Mohamed, Khalfan Khamis, 139, 140, 219
monarchs, 260. See specific monarchs
abuses of, 47
and dignity, 220
and divine right of kings, 32, 33, 53
and use of executions, 33
and use of torture, 13, 32
as divinely ordained, 33
as hereditary, 33
English, 33, 53
European, 5o
executed/assassinated, 33
power of, 33, 36
receptive to reform, 75
Scottish, 33
Monash University, 179
Monballyu, Jos, 55
Mongolia, 106
as abolitionist country, 2, 102
executions in, 30
Montagu, Basil, 44, 83
Montaigne, Michel de, 8o
Montana
and human dignity, 217
constitution of, 217
Montesquieu, Baron de, 46, 47, 81, 234, 264
and Bordeaux Parlement, 47
and critique of French criminal law, 48
and penal reform, 48, 74
in The Federalist Papers, 46
in William Blackstone’s treatise, 75
influence of, 46, 48, 51, 72, 74, 75
James Madison on, 46
on abuses of power, 46
on death penalty, 44, 46, 47
on necessity for punishment, 79
on penal laws, 47
on proportionality, 47
on severity of laws, 75
on tyrannical punishments, 49
on unnecessary/disproportionate
punishments, 35
transformative writings of, 56
writings of, 35
Monthly, Jeremy, 38
Montt, Efrain Rios, 88
Moradi v. Islamic Republic of Iran, 172
moral integrity, 145
moratorium
and NAACP litigation strategy, 235
on executions, 4, 10, 96, 97, 100, 102, 220, 279
on federal executions in U.S., 232
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moratorium (cont.)
resolutions, 3
resolutions of U.N. General Assembly, 3,
107, 240, 275
Morewitz, Stephen, 174
Moses
laws of, 32, 34, 38, 50
mothers
with dependent infants, g2
Moving Away from the Death Penalty, 107
Moyn, Samuel, 148
Mozambique
as abolitionist country, 2
Mugabe, Robert, 88
murder, 140, 167, 273
by poisoning, 73
death penalty’s abolition for, 52
first-degree, 81
premeditated, 81
witnessing, 160
Murder (Abolition of Death Penalty) Act
(1965), 266
Murder Act of 1752 (Britain), 73
murder(s), 37, 40, 46, 47, 74, 79, 273. See also
homicide(s); killing(s)
abolition of capital punishment for, 81
aggravated, 176
and breaking on the wheel, 71
and capital punishment, 11
and language of indictments, 43
and motive of revenge, 42
and private prosecutions, 42, 43
and gisas, 104
as capital crime, 38, 40, 41, 44, 74, 84
as destroying human capacities, 224
as punishable by death, 45
attempted, 93
Bible’s prohibition of, 32
child, 71
convicted, 43, 51
crime of, 51, 234
especially heinous, atrocious or cruel, 154, 160
executed in manner of their crimes, 73
executions for, 39
first-degree, 16
Geneva Convention prohibition of, 14
jus cogens prohibition of, 8
of spouses, 41
political, 239
premeditated, 45
punishment of, 15, 272
suicidal, 51
victims of, 276
willful, 45
witnessing, 159
Murkowski, Frank, 151
Murphy, Sean, 279

Muslim countries, 104. See also Islamic law;
Quran; Shari’a law
and classification of offenses, 104
and views on capital punishment, 104
majority, 149
Mussolini, Benito, 86-88
mutilation, 55, 85, 265-67. See also
amputation(s); castration; maiming;
female genital mutilation
as punishment, 51
Geneva Convention prohibition of, 14
irremissibility of, 83
of enslaved persons, 78, 79
of offenders, 77
of the body, 14, 49, 54, 55
prohibition of, 76
threat of, 14
Myanmar
and genocide against the Rohingya, 226
death sentences in, 101

NAACP, 107, 235, 269
and anti-death advocacy, 107
anti-death penalty campaign of, 237
Legal Defense Fund, 235
Nakaz, 51
Namibia
Supreme Court of, 147
Nanking, China, 267
Napoléon, 39, 52
nation states. See also specific countries; states
treaties between, 225
National Coalition to Abolish the Death
Penalty, 6
National Public Radio, 157
Native Americans, 37. See also indigenous
people
natural law, 224, 225
Nazi(s), 87, 89, 9o, 109, 220, 229, 267. See also
Germany
and mass murder/atrocities committed by,
89—go
and the Holocaust, 8¢9
and the mass murder of Jews, 8¢
and use of gas chambers, 89, 230
and use of Zyklon B, 230
collaborator, 8¢
hanging of, 229
trials of, 229
use of death sentences by, 8g
war criminals, go
Nebraska
Supreme Court, 16-17
neck verse, 41. See also Psalm 51
neck violin, 32
needles under toenails/fingernails
distress rating of, 175
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Nelson Mandela Rules, 143. See also United

Nations Standard Minimum Rules for

the Treatment of Prisoners
Netherlands, The, 136, 230
and delegation to U.N. Commission on
Human Rights, 159
as abolitionist country, 2
death penalty abolished in, 87
Nevada, 89
New Guinea
and corporal punishments, 143
New Hampshire
penitentiary in, 77
New Haven, Connecticut
colony of, 39
New Jersey
capital crimes restricted in, 76
penitentiary in, 77
New People’s Army, 170
New Royal Encyclopadia, The, 211
New Testament, 31
New York
capital crimes restricted in, 76
City, 82
federal district court, 142
penitentiaries in, 77
terrorism trial in, 139
Newgate Prison, 73
NGOs, 14, 105-107, 160, 271. See also specific
NGOs

Nicaragua
as abolitionist country, 2
Nicholas I (Pope), 37
Nicholas I (Emperor), 33
Nicholas, George, 35
Nigeria
and corporal punishments, 142, 228
as retentionist country, 43
death sentences in, 101
Niue
as abolitionist country, 99
Nobel Peace Prize, 6
Andrei Sakharov as recipient of, 7
awarded to Amnesty International, 1, 2
Tawakkol Karman as recipient of, 271
nobility, 216
and dignity, 210, 220
in ancient Rome, 216
noise
exposure to, 144
nonderogable rights, 273. See also specific
rights
nonlethal acts, xix. See also corporal
punishment(s)
as torture, 184, 228
non-refoulement, 18, 110
principle of, 279

Index 339

nonstate actors
and especially heinous, atrocious or cruel
murders, 160, 173
and mock executions, 273
and psychological torture, 172
and threats of death, 162
death threats by, 275
past behavior of, 273
threats posed by, 137
torture inflicted by, 223
Normile, Gaela, 226
Norris v. State, 173
North America, 99, 270. See also specific
countries
North Carolina
chief justice, 78
death row inmates in, 99
North Dakota
abolition of capital punishment in, 83
North Korea, 88
as retentionist country, 18, 181, 277
death sentences in, 101
executions in, 100
shooting as execution method in, 101
Northam, Ralph, 155
Norval Morris, xv
Norway
abolition of capital punishment in, 87, 88
and resolution for death penalty’s abolition,
237
punishments in, 84
Norwegian Penal Code of 1842, 84
nose
boring of, 73
cutting off, 55, 73
slitting of, 231
notices of intent to seek death penalty,
173
as death threats, 173
Novak, Andrew, 37, 91, 110, 147
Nowak, Manfred, 13, 143, 179
Nuremberg war crimes tribunal, 9o, 91, 111,
229, 230, 234, 271
Nuremberg, Germany, 229, 230
Nuru v. Gonzales, 182

O’Connor, Patrick, 205
OAS. See Organization of American States
obligatio erga omnes, 226
Observations on Torture, 51
occupied territories, 92
and death penalty, 229
Ohio
Court of Appeals, 162
death row inmates in, 99
death sentences in, 110
penitentiary in, 77
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Ohio State University College of Medicine, 213

Okereke, Caleb, 75
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Court of Criminal Appeals, 154

death row of, 175

death sentences in, 110
lethal injection protocol, 166

Old Testament, 31, 34, 40, 50
and death penalty, 38

verses, 38, 41, 43
Oman

shooting as execution method in, 101
On Crimes and Punishments, xviii, 35, 44,
48-50, 72, 75, 105. See also Beccaria,

Cesare
On the Basis of Sex, xvi

On the Penitentiary System in the United
States and Its Application to France, 78

opinio juris, 8. See also jus cogens

Opinions of Different Authors upon the
Punishment of Death, 83

Oration on the Dignity of Man, 209

ordeal(s), 42
trial by, 42

ordre international public, 243
Organization of American States, 98

originalism, 167, 235
Osaka, Japan, 156
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Osman v. United Kingdom, 138, 139

Oxfam America, 212

Oxford Companion to Politics of the World,

The, 88

Padua, Italy, 209
pain
infliction of, 9, 78
severe, 223
unnecessary, 16

pain and/or suffering, 146, 158, 163, 231
arising from lawful sanctions, 141, 232, 278
associated with death penalty, 107, 176
associated with death threats, 232
caused by cat-o-nine-tails, 146
incidental to lawful sanctions, 169
infliction of, 78, 140, 142, 158, 179
intentional infliction of, 180

mental, 159, 162, 169

of death row inmates’ family members, 157

physical, 156, 169, 276

psychological, 156, 184

severe, 10, 140, 141, 157, 163, 168, 169, 179,
180, 228, 269, 272, 274, 277

Paine, Thomas, 82
Pakistan

and corporal punishments, 142, 149, 228
as retentionist country, 43, 149

Index

death penalty in, 100

death sentences in, 101
Palestinian Authority, 100
Palestinian Territories, 100
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abolition of capital punishment in, 84

as abolitionist country, 2, 99

pardon(s), 36, 155, 238

and Geneva Conventions, 229

denial of, 229

posthumous, 266

right to seek, 105
Paris, France, 50, 209

Parliament (English), 33, 47, 55, 78, 82, 266
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Parliament (South Africa), 220
Parliament (Swedish), 51

Parma, Italy, 48
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punishment of, 42
past persecution, 159
Patacci, Claretta, 86
Pate, Matthew, 56
patria potestas, 32
Paul, Scott, 212
Paust, Jordan, 270
peace, 270

foundation of, 214
peacetime

death penalty in, 4
Peel, Robert, 82

peine forte et dure, 8o. See also pressing to

death
abolition of, 8o

Peletier, Louis Michel le, 39
Pelli, Giuseppe Bencivenni, 48

penal servitude, 49
for life, 48, 83, 84

perpetual, 49
penance, 45

penitentiaries. See also prisons

American, 76—78
construction of, 77
in England, 78

in France, 78

penitentiary system, 12, 56, 7678, 231

Penn, William, 45, 72, 82, 266

Pennsylvania

1776 constitution of, 76, 77

colonial, 15, 45
colonial code in, 45

Constitutional Convention in, 76

death penalty in, 233

death penalty’s curtailment in, 15, 76, 82, 267

death row inmates in, 99

murder divided into degrees in, 81
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penitentiaries in, 76, 77
Quakers in, 44, 45
pentobarbital, 108
People v. Anderson, 183
people with disabilities, 217
peremptory norms, 8, 225, 276. See also jus
cogens; jus cogens norm(s)
and Vienna Convention on the Law of
Treaties, 227
as rooted in Roman law, 5
new, 225
of international law, §, 228, 243
Perillos, 31, 32
persecution, 159
fear of, 34, 49, 149, 170
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and Universal Declaration of Human
Rights, 268
protection of, 277
right to, 135
violations of, 217
Peru
and death penalty for exceptional crimes,
100
Petrus v. State, 147
petty treason, 41
Phalaris, 31, 32
pharmaceutical companies, 109
Philadelphia, Pennsylvania, 76
and Walnut Street Prison, 76
Constitutional Convention in, 76
penitentiary in, 78
Philippines, 88, 106
Bill of Rights of, 236
cadena temporal in, 236
human rights abuses in, 160
penal code in, 236
physical abuse, 171. See also domestic
violence
pattern of, 163
suffered by death row inmates, 170, 171
physical control, 177
physical health
highest attainable standard of, 9
protection of, 277
physical integrity, 144, 145
physical pain, 167, 174, 213
and botched executions, 184
and torture, 276
excruciating, 8o, 167, 184
intentional infliction of, 98,
177
severe, 35, 167, 169, 172

physical suffering, 145, 156, 276
and Geneva Convention(s), 14
and judicial torture, 12
infliction of, 142, 171
intentional infliction of, 98,167, 177
severe, 169
physical torture, 184, 274, 276
absolute prohibition of, 13, 276, 277
acts of, 174
and botched executions, 184
as triggering pain mechanisms, 169
as violation of Eighth Amendment, 166
as violation of international law, 14
forms of, 175, 176
most frequent method of, 174
prohibited by international law, 240, 276
prohibition of, 183
to secure confessions, 13
physical suffering, 213
physicians
and avoidance of torture/CIDT), 2
and opposition to capital punishment, 2
Physicians for Human Rights, 160
Piazza Loreto, 86
Piazza Quindici Martiri, 86
Pico, Giovanni, 209
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pillory, 152, 230, 274
abandonment of, 10
abolition of, 78
opposition to, 8o
use of, 32, 54, 55, 205
Pinochet, Augusto, 88
piracy, 93
as international crime, 8
jus cogens prohibition of, §
with violence, 266
Pisa, Italy, 52, 76
pleasure
and revenge-secking, 108
in seeing wrongdoers suffer, 108
neural signatures associated with, 108
sadistic, 167
poisoning, 177
as capital crime, 38
death by, 73
murder by, 73
of political opponents, 100
Pol Pot, 88
Polish Yearbook of International Law, 142
political crimes. See political offenses
political instability
periods of, 174
political offenses
as never warranting execution, 93
death penalty’s abolition for, 16, 81, 84, 98
Polonium-210, 177
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abolition of capital punishment in, 81, 86-88
positive law, 225, 227
Posner, Richard, 176
post-conviction review, xiii, 153, 158, 165
Postelle v. State, 154
post-traumatic stress, 145
post-traumatic stress disorder
and exposure to death/injury, 159
and trauma associated with threatened
death, 159
and witnessing of killings, 158
diagnostic criteria for, 159
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symptoms of, 158
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extreme, 217
power, 216
abuses of, 55, 80, 220
assertion of absolute, 33
executive, 55
hereditary, 33
judicial, 54
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of NGOs/monstate actors, 107
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over enslaved persons, 78
separation of, 46
state, 7, 10, 43, 40, 54, 93, 153, 162, 176
powerlessness, 158, 173, 179
and death row inmates, 179
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as requisite for finding of torture, 179
of victims of torture, 179-80
Poyner v. Commonwealth of Virginia, 170
Poyner, Syvasky, 170
Practica Nova Rerum Criminalium, 36
Practycke ende handbouck in criminele zaeken, 72
Pratt and Morgan v. Attorney-General for
Jamaica, 242
Praxis rerum criminalium, 72
Pregerson, Harry, 178
pregnant women, 16
avoidance of death penalty for, 92
death penalty prohibited for, 16, 93, 98,
105, 149
Prejean, Helen, 174, 271
premeditation, 45, 81, 83, 109, 170
pressing to death, 8o. See also peine forte et
dure
Prince, The, 41
prison chaplains, 158

and duty to provide food, clothing, and
shelter to inmates, 138
and duty to provide medical care to
inmates, 138
prison overcrowding, 175
Prison Rape Elimination Act, 138
prisoners. See also death row inmates; United
Nations Standard Minimum Rules for
the Treatment of Prisoners
Amnesty International’s advocacy for, 6
and attempts to escape, 180
and duty to protect, 138
and food, clothing and shelter, 138
and human dignity, 13
and rape, 138
and right to be free from torture, 17
and solitary confinement, 175
care of, 45
condemned, 16, 17, 101, 164, 175
deliberate indifference to, 138
discipline of, 78
distress of, 77
fear experienced by, 156
medical needs of, 138
model, 156
prisoners of conscience, 6
prisoners of war, 228
and death sentences, 228
and disciplinary punishments, 228
and requirement of humane treatment,
268
prohibition of arbitrary execution of, 267
protections for, 92
reprisals against, 267
prisons. See also specific prisons
and overcrowding, 138
and privately conducted executions, xiv
and protection of inmates from harm,
136
as creating new sentencing options, 77
in England and Wales, 77
in France, 47
in United States, 7678
maximums-security, 273
private prosecution, xiii
Private Prosecution in America, xiii
Privy Council, 53, 8o, 147
Judicial Committee of, 242
profaning the Sabbath
as capital crime, 40
Proffitt v. Florida, xv
Progressive Era, 83
prolonged arbitrary detention
jus cogens prohibition of, 8
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property offenses. See also specific offenses
as capital crimes, 39, 44, 45
in England, 45
proportionality, 40, 47. See also
disproportionality
between crimes and punishments, 47, 48
concept of, 233, 234
principles of, 112
prosecutors, 43
prostitution, 93
Protocol No. 13, 95, 96, 109. See also
European Convention on Human
Rights
Protocol No. 13 to the European Convention
on Human Rights, 109
Protocol No. 6, 95, 96, 99. See also European
Convention on Human Rights
Prussia, 50
abolition of capital punishment in, 88
and Frederick II, 35
use of torture in, 34
Psalm 51, 41. See also Bible
psychiatrists, 160
and duty to warn, 137
psychological harm, 159
psychological injury. See also mental torture;
psychological torture; torture
of rape, xvii
psychological suffering, 109, 145
associated with psychological torture, 169
inherent in anticipating execution, 166
severe, 100, 174
psychological terror, g
psychological torment
and death row phenomenon, 165
and death sentences, 167
severe, 184
psychological torture, 13, 134, 153, 157, 169,
173, 174, 170, 184, 237, 269, 271, 276.
See also mental torture
and begging for one’s life, 170
and death row inmate’s family members, 157
and death row inmates, 161, 165, 171, 175, 276
and witnessing death of family member, 160
as awareness of/helplessness to prevent
death, 160
as subjecting someone to intense fear, 176
as targeting the mind, 169
death penalty as, 10, 184
death threats as, 168, 170, 174, 177, 232, 270
definition of, 160, 169, 176
identity breakdown, 169
in nonstate actor context, 172, 276
infliction of, 160, 170, 175
mock executions as, 14, 174, 175, 177
need for principled definition of, 176
need to take seriously, 276

on par with physical torture, 174
where victim helpless to prevent impending
death, 172,176
psychological trauma. See also post-traumatic
stress; post-traumatic stress disorder
associated with anticipating execution, 153
extreme, 163
long-term, 159
psychologists, 160
public dissection
abolished in England, 265
abolition of, 78
public emergencies, 161, 277
that threaten the life of a nation, 97, 135, 136
public executions, 41, 44, 2605, 266
as civil/religious displays of authority, 43
in North Korea, 277
in Saudi Arabia, 233
public opinion, 235, 239
public shooting, xiv. See also firing squad
Puerto Rico
and human dignity, 217
constitution of, 217
Pufendorf, Samuel, 225
punishment(s). See also corporal
punishment(s); death penalty; life
imprisonment; specific punishments
absolute necessity for, 49
arbitrary, xix, 112, 240
barbarous, 38, 54, 233
bodily, 38, 48, 56
certainty vs. severity of, 48, 75
collective, 143
cruel, 3,6, 9, 38, 41, 47, 54, 55, 101, 103, 140,
141, 143, 14548, 181, 218, 268, 274
degrading, 3, 6, 96, 103, 140, 143, 14548, 181
discriminatory, xix, 4, 78, 112, 240
excessive, 4, 79, 223
extreme, 224
gradation of, 47
humiliating, 55
illegal, 55
inhuman, 3, 6, 9, 96, 101, 103, 140, 141, 143,
14548, 181, 218, 268
lethal, 228
necessary vs. unnecessary, 223
nonlethal, 152, 181, 235, 236. See also
corporal punishment(s); life
imprisonment
of long duration, 77
public, 147
shaming, 32, 55
torturous, 4, 54, 112, 166, 240, 274
tyrannical, 49
unequal, 78
usual vs. unusual, 78-79
visible, 77

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108845571
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-84557-1 — The Death Penalty's Denial of Fundamental Human Rights
John Bessler

Index

More Information

344 Index

Puritans, 32, 37

and executions, 32
pushing off of cliffs, 31
Putin, Vladimir, 100

Qatar, 141
and corporal punishments, 149
and homosexual acts, 149
as retentionist country, 149
legislation of, 141
on accession to the ICCPR, 141
shooting as execution method in, 101
use of Shari’a law in, 141
qisas, 43, 104. See also Islamic law; Quran;
retaliation
Quakers, 82, 266. See also specific individuals
and opposition to capital punishment, 34,
45
and penal reform, 44, 72
as shaping penitentiary system, 77
execution of, 34
in England, 44, 45
in Pennsylvania, 44, 45, 72
persecution of, 34, 44
queens. See monarchs; specific queens
Questions relating to the Obligation to
Prosecute or Extradite (Belgium v.
Senegal), 226
Quinnipaic University, 222
Quran, 43, 104

Rv. Reeves Taylor, 17
race. See also racial bias; racial
discrimination; racial prejudice
and punishment, 78
racial bias, 237
racial discrimination, g, 78, 88. See also
Convention on the Elimination of All
Forms of Racial Discrimination
and death penalty’s administration, 277
jus cogens prohibition of, 8, 243
necessity of eliminating, 222
racial disparities, 237
racial prejudice, 15, 237
racially restrictive covenants, 223
racism, 88, 210, 264. See also racial
discrimination
rack, 11, 52, 54
as torture, 13
Rajabu and Others v. United Republic of
Tanzania, 103
Rajesh Kumar v. State of Delhi, no
Ramirez, Sergio Garcia, 10
Rantoul Jr., Robert, 83
rape, xvii, 136, 140, 159, 160, 163, 169, 224, 230, 273
abolition of death penalty for, 45
African Americans accused of, 54

aggravated, 163
and blinding of rapist, 42
and breaking on the wheel, 71
and capital punishment, 11
and castration of rapist, 42
and Justice Ruth Bader Ginsburg’s ACLU
brief, xvii
as capital crime, xvii, 12, 40, 41
as punishment, 224
attempted, 144
child, xviii
in prison(s), 138
nonhomicidal, xvi, xvii, xviii
prospect of, 160
Thomas Jefferson’s proposed punishment
of, 73
threats of, 175
victims of, 160, 163, 267
witnessing, 159, 160
rapists, 40, 224, 273
rattan cane, 167
rebellion
and Islamic law, 104
as capital crime, 38, 40
redemption, 224
Reflections on Hanging, 83. See also Koestler,
Arthur
Reflections on the Guillotine, 83. See also
Camus, Albert
Reflexions sur la jurisprudence criminelle, 34
reformation
of offenders, 74
refouler, 110. See also non-refoulement
refugees
as torture survivors, 174
study of, 174
regional human rights systems, 8, 98. See also
specific human rights systems/treaties
prohibiting torture, 142
treaties of, 92, 98
regulation(s)
on lawful sanctions, 140, 151
Rehman, Javaid, 149
Rehnquist, William, xiii
Reichstag, 230. See also Germany
Reign of Terror, 79. See also French
Revolution
religion
and discrimination, 136
and dissent, 264
and Enlightenment thinkers, 233
and executions. See also Bible; New
Testament; New Testament; Shari’a
law; Ten Commandments
and language of indictments, 43
and penal laws, 47
and role at executions, 43
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as intertwined with law, 33
death penalty as stain to, 45
Religious Society of Friends, 45. See also
Quakers
Renaissance, 53, 209, 210, 220
executions in, 31
Report of the Capital Punishment
Commission, 85
Report on the Abolition of Capital
Punishment, 83
representative democracies, 110, 147, 273
repression, Qo
reprieve(s), 45, 105, 173, 229
and Geneva Convention, 229
last-minute, 179
reservations
to conventions/treaties, 152
to Convention Against Torture by U.S.,
150
to conventions/treaties, 92, 94
to ICCPR by U.S., 149, 151
violative of a convention/treaty’s object and
purpose, 152, 274
Restatement (Third) of Foreign Relations
Law, 17
retaliation
and gisas, 104
law of, 40, 73
ordered by Shari’a courts, 43
retentionist countries, 3, 134, 140, 161, 176, 279.
See also death penalty;
specific countries
and highly industrialized societies, 2
and ratification of international human
rights treaties, 274
dwindling number of, 4
failing to recognize the death penalty’s
torturous/discriminatory nature, 88
in Asia, 38
lawmakers in, 10
putting pressure on, 17
refusal to extradite to, 110, 279
using Shari’a law, 43
viewing death penalty as lawful sanction, 181
retribution, xiii, 43, 167, 238
Reuters, 157
revenge, 42, 76, 107, 108. See also vengeance
acts of, 108
and infliction of suffering, 267
and role in criminal justice system, 107
as not accompanied with dignity, 211
as ugly/dark, 108
concept of, 108
homicides motivated by, 108
in literature, 108
lust of, 268
seeking, 108

Revolutionary War, 11
Rhode Island
abolition of capital punishment in, 81
Rhodesia, 6. See also Zimbabwe
Richard I (King), 73
Riforma della legislazione criminale Toscana,
76
Riggs, Stephen, xii
right of life
death penalty as violating, 218
right to counsel, 15
right to life, 9, 216
and death penalty savings clauses, g1
and European Court of Human Rights, 139
and human dignity, 98, 214
and international law, §, 9, 98
and obligation of states, 135
and right not to be arbitrarily deprived
thereof, 9, 104, 135, 136, 216
and use of force, g1
arbitrary deprivation of, 104
as children, 103
as foundation of human rights, xix
as fundamental right, 97, 135, 139, 271,
2
as mother of all rights, 101
as non-derogable, 9, 97, 135, 136, 273
as peremptory norm, 135
as protecting other rights, 135
as universal right, 135, 139, 220, 268, 277
death penalty as violating, 4, 6, 95, 101, 139,
218, 219, 269, 280
deprivation of, 4
essence of, 101
Human Rights Committee on, 214
importance of, 97, 140
in European Convention on Human
Rights, 91, 94, 95, 242
in ICCPR, 92, 97
in Universal Declaration of Human Rights,
90, 239, 268
inherent, 105
mandatory death penalty as violating,
104
protection of, 9z, 136, 137, 139
unalienable, 12
Right to Life Under International Law, The,

rights. Sgege also human rights; specific rights;
universal human rights

as non-derogable, 136

inalienable, 213, 214, 270

non-derogable, 9, 97, 135, 136, 273

right to have, 10, 270

unalienable, 12, 72, 212
Rights of Man, 82. See also Paine, Thomas
Riyadh, Saudi Arabia, 43
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robbery
abolition of death penalty for, 76
and judicial torture, 53
armed, 93
as capital crime, 40
highway, 43, 47
Rodley, Nigel, §, 143
Rohingya, 226
Roman Catholic Church, 33, 49
Roman Inquisition, 12
Roman law, 5, 32, 42
system of proofs, 8o
Romania
abolition of capital punishment in, 87, 88
Rome Statute, 111, 135, 234. See also
International Criminal Court
Article 5, 111
Article 77(1), 1
life sentence as maximum punishment
in, 234
of the International Criminal Court, 234
Rome, Italy, 31, 49, 52, 216, 2770. See also
Colosseum
power of fathers in, 32
Romilly, Samuel, 44, 45, 82
Roosevelt, Eleanor, 9o, 268
Roper v. Simmons, xviii, 149, 151
Rousseau, Jean-Jacques, 211
Royal Commission on Capital Punishment
(United Kingdom), 266
Ruffin, Thomas, 78
Rule of Law, 4, 9, 144, 214, 240, 269
Rush, Benjamin, 11, 51, 76, 80, 82, 180, 204,
267
Russia, 33, 50, 88
absence of executions in, 100
and invasion of Ukraine, 100
extrajudicial killings in, 100
Rutgers Law School, xvii
Rwanda
and corporal punishments, 143
and war crimes tribunal, 234
as abolitionist country, 2
genocide in, 111, 160
International Criminal Tribunal for, 111
Ryan, George, 102
Ryan, Meghan, 40

Sabbath
profaning of, 40
sabotage
acts of, 92
as capital crime, 92
serious acts of, 229
Safire, William, 167
Saint Vincent and the Grenadines
death row inmates in, 99
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Sakharov, Andrei, 7
Salcioglu, Ebru, 174, 177
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sanguinary laws, 77, 79, 231
as defeating their own purposes, 74
referenced in Maryland’s 1776 constitution,
77
sanguinary punishments, 77, 82
sanguinary system, 12, 55, 76
Sanhedrin, 37
Sanson, Charles, 39
Sanson, Charles-Henri, 39
Santosh Bariyar v. State of Maharashtra, 110
Sarah Wakefield, xi
Sassoli, David, 270
Saudi Arabia
and corporal punishments, 142, 143, 149,
228
and drug trafficking offenses, 104
and homosexual acts, 149
as retentionist country, 17, 43, 134, 149, 181,
239, 274, 277
death sentences in, 101
executions in, 1, 43, 100
public executions in, 233
use of beheading in, 101
sawing in half, 31, 41, 275
scaffold(s), xi, 33, 72, 234. See also
execution(s); gallows; hanging(s)
and condemned’s last words, 44
depicted in medieval art, 72
height of, 36
opposition to, 8o
Scalia, Antonin, 167
Scandinavia. See also specific countries
abolition of capital punishment in, 87
abolition of torture in, 35
Cesare Beccaria’s influence in, 51
scaphism, 31
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Schabas, William, 44
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on Enlightenment, 56
on significance of Protocol No. 13 to the
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Schwimmer, Walter, 239
Scotland, 33
Second Continental Congress, 12
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right to, 9o, 139, 220
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self-defense, 180
jury instructions, 180
self-determination
right to, 243
sentence-to-execution delay, 104, 165. See also
death row phenomenon
Seton Hall Law School, 161
Seven Virtues, The, 72
severe mental illnesses, 157
sexual assault, 159, 169. See also rape
sexual offences, 93. See also rape; sexual
assault
sexual orientation
and interpretation of ICCPR, 93
discrimination, 222
sexual violence, 159. See also rape; sexual
assault; sexual offenses
sham executions, 174, 175, 177, 272. See also
mock executions
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Shari’a courts, 43
Shari’a law, 43, 104, 141, 142, 146, 147, 149
Sharp, Susan, 157
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as execution method in Iran, 101
as execution method in North Korea, 101
as execution method in Oman, 101
as execution method in Qatar, 101
as execution method in Somalia, 101
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executions in, 4
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Sifris, Ronli, 179
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simulated drowning, 14, 278. See also
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simulated executions, 174. See also mock
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as unlawful, 273
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death sentences to punish, 41
punishment of, 31
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and drug offenses as capital crimes, 101
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torture in, 167
Six Centuries of Criminal Law, 55
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in antebellum America, 12
jus cogens prohibition of, §, 161, 183, 243
opponents of, 79
persistence of, 79
prohibited in African Charter, 146
prohibition of, 103
sleep deprivation, 144
sleeplessness, 158
Smilan, Lisa, 149
Smith, Ian, 6
Smith, Joe Clarence, 164
Smith, Thomas, 52
Smithsonian, 39
social status. See also aristocrats; nobility
and duels/affairs of honor, 216
and punishments, 78
respect for human dignity without regard
to, 216
Society for Promoting Political Enquiries, 8o
Society for the Abolition of Capital
Punishment, 85
Society in America, 12
Soder, Karin, 6
sodomy
abolition of death penalty for, 45, 76
as capital crime, 36, 38, 40
Thomas Jefferson’s proposed punishment
of, 73
Soering v. United Kingdom, 109, 150, 151, 154
Soering, Jens, 154-56
Sofaer, Abraham D., 150, 151
Solesbee v. Balkcom, 167
Solis, Gary, 14
solitary confinement
and death row inmates, 104, 165
four-week period of, 165
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solitary confinement (cont.)
indefinite, 143, 165, 175
prolonged, 143, 168, 175
Solomon Islands
High Court of, 147
Somalia
as retentionist country, 43
shooting as execution method in, 101
Somerville, Texas, 178
Sonnenfels, Josef von, 52
Sonnenfels, Joseph von, 35
Sorge, Wayne, 157
Sotloff v. Syrian Arab Republic, 171
Sotloff, Steven, 171, 172
Sotomayor, Sonia, 166
South Africa, 106, 139
and human dignity, 217, 218
apartheid in, 218
Bill of Rights of, 139, 215, 220
Constitution of, 140, 214, 215, 219, 220
Constitutional Court of, 2, 139, 147, 218—20
death penalty outlawed in, 101, 218
executions in, 30
Interim Constitution of, 217
parliament of, 220
Republic of, 215, 220
South America, 6, 99. See also specific
countries
abolition of capital punishment in, 84
abolitionist movement in, 84, 86, 88
South Carolina
1778 constitution of, 77
South Sudan. See also Sudan
use of hanging in, 101
Southern Methodist University, 40
Soviet Union
and 1971 position on capital punishment, 238
Andrei Sakharov as dissent of, 7
East Germany as satellite state of, go
executions in, 7
Spain, 88, 106
abolition of torture in, 51
and use of torture, 11
cave paintings in, 31
Spanish Inquisition, 12, 151
Special Court for Sierra Leone, 234
spies
execution of, 84
Spirit of the Laws, The, 46, 47, 75. See also
Montesquieu, Baron de
Sri Lanka, 37
and drug offenses as capital crimes, 101
death sentences in, 101
formerly known as Ceylon, 37
St. Louis Post-Dispatch, 237
St. Louis University Law Journal, xv
Stalin, Joseph, 88, 9o, 229

Stanford Law Review, 224
Stansell v. Republic of Cuba, 170
Star Chamber, 8o
Starace, Achille, 86
starvation
as method of execution, 31
as torture, 172
of Jews by Nazis, 89
state actors, 273, 275. See also governments;
states
and death penalty, 272
and executions, 272
and forced disappearances, 161
and torture, 272
in international community, 266
state impunity, 92. See also impunity
State of the Prisons in England and Wales,
The, 77
state practice. See also specific countries/states
evolution of, 3
with respect to capital punishment, 2, 243
State v Makwanyane, 139, 218, 220
State v. Mata, 16
State v. Ross, 163
State v. Santiago, 39, 163
state-created-danger, 137, 138
statelessness, 235
states. See also specific countries/states
and duty to guarantee equality before the
law, 13
and duty to investigate human rights
violations, 136-37
and duty to prevent human rights
violations, 137
and duty to protect, 135-39
and duty to protect detainees/inmates, 138
and duty to punish human rights violations,
136, 137
Statute of the International Court of Justice.
See also International Court of Justice
Article 38, 227
Stedman, John Gabriel, 264
Steiker, Carol, xvii, 224
Steiker, Jordan, xvii
Stevens, John Paul, xvi, 178
Stillman, Arthur M., 238
Stockholm, Sweden, 1, 6
stocks, 51, 54, 184, 274
stoning
as torture, 13, 148
as unlawful, 147
public, 149
to death, 31, 43. See also lapidation
strangulation. See also garrote; hanging(s)
as method of execution, 36
death from, xiii
strappado, 265

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108845571
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-84557-1 — The Death Penalty's Denial of Fundamental Human Rights

John Bessler
Index
More Information

Index

stress positions, 144
stretching of the body. See also rack
distress rating of, 175
striking a parent
as capital crime, 41
stripes, 46, 265. See also flogging; lashes;
whipping
Stuart monarchs, 13, 53
Sudrez Medina, Javier, 166
Sudan
and corporal punishments, 149
and homosexual acts, 149
and use of lashes, 146
as retentionist country, 43, 149
death penalty in, 100
suffering, 144. See also mental suffering;
physical suffering; psychological
suffering; torture
during Holocaust, 94
experienced by death row inmates, 158
extreme forms of, 224
infliction of, 9, 14, 16, 78
of enslaved persons, 78
severe, 10, 223
superfluous, 56
unnecessary, 15
suffocation
distress rating of, 175
simulated, 14
suffrage
for women, 107
universal, 267
Sumerian laws, 31
summary executions, 6, 83, 86, 88, 134, 160, 229
Sun, Angela April, 173
Sung, Chanterelle, 223
Suriname
colonial, 264
Sweden, 1, 6, 181. See also Declaration of
Stockholm
abolition of capital punishment in, 87, 88
and Declaration of Stockholm, 106
death penalty in, 40
death penalty’s curtailment in, 51
Parliament of, 51
Switzerland, 106
abolition of capital punishment in, 86, 88
Syria, 171
and material support for terrorists, 171
as safe haven for terrorists, 171
use of hanging in, 101

Taiwan, 100

shooting as execution method in, 101
Tajikistan

absence of executions in, 100
Take Your Choicel, 79

Tanzania, 103, 104
Tarasoff v. Regents of the University of
California, 137
Taube, Michael, 106
teeth
forced extraction of, 175
Tehran, Iran, 170
Ten Commandments, 32. See also Bible;
Moses, laws of
Tennessee
executions in, 110
Tenno, Saga (Emperor), 38
terminal illnesses
and anticipatory grief, 157
terrorism, 104
and capital charges, 139
exception to the Foreign Sovereign
Immunities Act, 171
terroristic threats, 140
Teutonic pagan ritual, 71
Texas
Court of Appeals, 163
death chamber in, 166
death penalty, xv
death row inmates in, 99, 168
death sentences in, 110
death warrants in, 174
executions in, 110
federal court, 145
private prosecutions in, xiii, 43
Thailand
and drug offenses as capital crimes, 101
Thant, U, 238
theft
amputation of limbs for, 142
committed on the Lord’s Day, 231
executions for, 39, 50
opposition to death penalty for, 50
punished by death, 38
punished corporally, 32
punishment of, 46
removal of right hand for, 43
Theodosian Code, 31
Theodosius, 32
therapists. See also psychologists
and duty to warn, 137
Theresa, Maria (Empress), 35, 52
thieves, 40
thiopental, 108
Third Reich. See also Germany
Thirteenth Amendment, 81. See also United
States Constitution
ratification of, 231
Thomas, Andre, 168
Thomas, Clarence, 166
Thoughts on the Punishment of Death for

Forgery, 83
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threat(s), 169. See also death threats; mock
executions; sham executions;
terroristic threats
against family members, 175
and intentional tort claims, 140
as criminal acts, 140
as prohibited by law, 140, 274
as psychological violence, 169
as tortious acts, 140
as torturous, 159
credible, 104, 274
distress rating of, 175
foreseeable, 135
generalized or particularized, 162
idle vs. credible, 162
imminent, 162
of bodily harm, 140, 175, 180
of death, 163, 175
of execution, 172
of future harm, 162
of harm, 136
of imminent death, 162, 163, 169, 172
of imprisonment, 161
of rape, 175
of torture, 161, 175
pattern of, 163
types of, 140
vague, 162
throwing to wild beasts, 31
thumbscrew, 52, 54, 217
as torture, 13
Till, Emmett, 269
To His Fellow Citizens of France on Death
Punishment, 83
Tocqueville, Alexis de, 12, 78
Todd, Garfield, 6
Together Against the Death Penalty, 105.
See also Ensemble contre la peine de
mort
Togoland
and corporal punishments, 143
Tokyo, Japan. See also Declaration of T'okyo
war crimes tribunal, 91, 11, 230, 233, 234
tongue
boring of, 54
cutting out of, 54, 73
disabling of, 73
piercing, 55
slitting, 55
torts. See false arrest; false imprisonment;
intentional infliction of emotional
distress
torture, 8o, 159, 224, 268, 273. See also mental
torture; physical torture; psychological
torture
abhorrence of, 180, 240
abolition of, 15, 35, 76, 180

absolute prohibition of, 94, 141, 183, 238,
271,277,279

acts of, 173, 280

acts viewed as falling short of, 142

and CIDT continuum, 142

and death row inmates’ relatives, 158

and family separations, 161

and forced disappearances, 161

and harm to family members, 161

and international law, 9

and specific intent, 163

and system of legal proofs, 8o

as aggravated or extreme form of cruelty,
14, 217

as aggravator in criminal cases, 154

as barbaric, g1

as crime against humanity, 167

as direct attack on human dignity, 216

as intrinsic to death penalty, 174

as international crime, 8,18

as never a lawful sanction, 182

as nonderogable prohibition, 228

as operating on the body, 12

as part of continental criminal procedure,
12

as punishment, 224

as universal jurisdiction offense, 17

as violating human dignity, 222

as violation of domestic laws, 147

as violation of international law, s, 141, 147,
150

as violative of human dignity, 223

associated with electrocution, 16

changing views of, 232

claims in immigration context, 232

classifying acts of, 272

compared to life-saving shot/medical
procedure, 176

concept of, 141, 271

corporal punishments as, 142, 145

Council of Europe opposing, 6

criminal conviction(s) for, 153

cruelty of, 51

death penalty constituting, 269

defined in Convention Against Torture, 141

defined in Inter-American Convention to
Prevent and Punish Torture, 98

definition of, 12, 141, 142, 147, 156, 167, 168,
172, 184

devices of, 54, 72

efforts of countries to hide, 231

evolution of concept of, 12

forms of, 217

Geneva Convention prohibition of, 14

in civil law countries, 53

in prior centuries, 48

inflicted by nonstate actor, 223
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infliction of, 266
inhumanity of, 51
judicially sanctioned, 223
jus cogens norm prohibiting, 8, 18, 224,
232,243
known as painful question, 34
list of methods of, 160
mental, 14, 159, 166, 272
methods of, 52
no circumstances justifying, 167
nonderogable prohibition of, 183
of civilians, 267
of family members, 160, 175
of hostages, 172
of journalists, 171
of “witches,” 33
opposition to, 35
Patrick Henry on, 11
perpetrators of, 224
persons subjected to, 160
physical, 166, 169, 175, 184, 272
prohibited in African Charter, 103,
146
prohibited in American Convention on
Human Rights, 145
prohibited in wartime, 183
prohibition in European Convention on
Human Rights, 242
prohibition of, 3, 5, 8, 9, 15, 18, 142, 168,
184, 280
psychological, 10, 169
right to be free from, 136, 216, 217, 222, 273,
2
scrutinized in the Enlightenment, 34
state-sanctioned, 223, 224
taboo nature of, 14
techniques of, 13, 14, 18, So
the law’s prohibition of, 280
threats of, 169, 275
threats of execution as, 172
under-conceptualization of, xv
use by totalitarian regimes, 88
use of, 11
warrants, 33
waterboarding as, 278
William Safire on, 167
witnessing, 158-60, 169, 175
world’s understanding of, 268
Torture and the Law of Proof, 12
torture survivors
and death threats, 174
and psychological torture, 174
from former Yugoslavia, 174
Torture Victim Protection Act, 172
torture victims
helplessness of, 179
torture-murder(s), 172, 173, 176, 273, 276

totalitarian countries, 270. See also specific
countries
and use of executions, 88, 152
totalitarian regimes, 88
and use of executions, 87
human rights abuses of, 88
Toulouse, France, 49
Parlement of, 50
Tower Hill, 73
Tower of London, 13, 53, 54
transatlantic slave trade, 38, 79, 230
transnational advocacy networks, 88
trauma. See also post-traumatic stress; post-
traumatic stress disorder
and human rights advocates, 158
and murder, 160
and rape, 160
and stressor-related disorders, 159
as common response to life-threatening
events, 158
associated with mock executions, 177
events causing, 158
exposure to, 159
in course of professional duties, 159
mental, 158
of imposition of death sentences, 162
of loss of parent, 161
of rape/witnessing rape, 160
psychological, 153, 159, 163
severe, 157
witnessing, 159
treason, 48, 53, 74
and capital punishment, 11
as capital crime, 32, 45, 74, 84, 85
as punishable by death, 52
high, 41, 52, 211, 266
petty, 41
treaties. See also specific conventions/treaties
bilateral, 225
multilateral, 225
object and purpose of, 274
reservations to, 274
Treatise on Death Punishments, A, 82,
84
Treatment of Prisoners under International
Law, The, 8
Treaty on European Union, 144
Treblinka, 89, go
Trento, Italy, xii
trial by jury, 42
trial by ordeal, 42
Trinidad and Tobago
and corporal punishments, 145
death row inmates in, 99
death sentences in, 99, 101
Triumph of Death, The, 72
Trop v. Dulles, 235, 236
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True Law of Free Monarchies, 33
Tsarnaev, Dzhokhar, 232
Tse-tung, Mao, 88
Tudor monarchs, 13, 53
Turgot, Anne-Robert Jacques, 50
Turkey, 106
abysmal human rights record of, 150
Tuscany, 48, 76
abolition of capital punishment in, 87
and adoption of Codice Leopoldino, 51
Beccaria’s book published in, 49
death penalty abolished in, 15, 50, 52, 75,
70, 267
death penalty reinstated in, 52
Tutu, Desmond, 218
Twelve Tables, 31
Tyburn, 73
tyranny, 233, 264
tyrants, 148
Tyrer v. United Kingdom, 144, 146

U.N. Convention on Torture and the Prospects
for Enforcement, The, 181
U.S. Supreme Court
declaring unconstitutional the execution of
the intellectually disabled, 151
U.S.-Dakota War of 1862, xi
Ueda, Yutaka, 156
Uthzi Gallery, 48
Uganda, 88
and homosexuality as a capital crime, 93
Ujen, Suzana Norlihan, 270
Ukraine
abolition in, 101
invasion of, 100
unconsciousness, 136
Unger, Thomas, 148
Uniform Code of Military Justice, 229
United Arab Emirates
and drug-related offenses, 105
as retentionist country, 43
United Kingdom, 108, 136, 154, 155. See also
specific locales
abolition of capital punishment in, 87
and resolution for death penalty’s abolition,
237
as party to Protocol No. 13 of the European
Convention on Human Rights, 242
public executions in, 44
Supreme Court of the, 17, 241, 242, 278
United Nations, 10, 93, 237
and calls for the death penalty’s abolition,
6, 106
and moratorium resolution(s), 3, 10, 96, 97,
107, 240
and need to absolutely prohibit capital
punishment, 277

Charter, §, 9, 9o, 91, 214

Commission on Human Rights, 93, 110,
143,159

Committee Against Torture, 142, 143

Committee on the Rights of the Child, 161

Convention Against Torture and Other
Cruel, Inhuman or Degrading
Treatment or Punishment, 9,13,17,
110, 140—42, 14952, 159, 162, 163, 167,
168, 172, 179, 181, 231, 232, 240, 271, 272,
274, 276, 277

Convention on the Elimination of All
Forms of Discrimination Against
Women, 222

Convention on the Elimination of All
Forms of Racial Discrimination, 13

Convention on the Rights of the Child, 16

creation of, 2, 88, 9o, 94, 221, 227, 269

Declaration on the Elimination of All
Forms of Racial Discrimination, 222

Declaration on the Protection of All Persons
from Being Subjected to Torture and
Other Cruel, Inhuman or Degrading
Treatment or Punishment, 17

Economic and Social Council, 93, 96,
237739

General Assembly, 3, 5, 10, 17, 92, 96, 107,
143, 150, 101, 239, 240, 275

Human Rights Committee, 14, 170, 171, 214,
275, 2760

Human Rights Council, 103, 161

International Law Commission, 279

member vs. non-member states, 99, 100

Model Treaty on Extradition, 10

publication on death penalty, xix

Resolution 827, 111

Secretary-General, xix, 10, 11, 97, 107, 161,
238, 240

Security Council, 1m

Social and Economic Council, 238

Special Rapporteur on Extrajudicial,
Summary or Arbitrary Executions,
93, 102

Special Rapporteur on Torture and Other
Cruel, Inhuman or Degrading
Treatment or Punishment, 3, 5,13,
143, 179, 182

Standard Minimum Rules for the
Treatment of Prisoners, 143, 181

treaty bodies, 159, 161

tribunals, 111

U.S. ambassador to, xv

United Nations Principles to Combat
Impunity, The, 148
United States. See also specific states

abandonment of corporal punishments

in, 228

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108845571
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-84557-1 — The Death Penalty's Denial of Fundamental Human Rights
John Bessler

Index

More Information

Index 353

abolitionist vs. retentionist jurisdictions
in, 99
and construction of penitentiaries, 77
and delegates to conference in Stockholm, 6
and human dignity, 217
and privately conducted executions, 44
and ratification of the ICCPR, 93
and right to vote, 82
as retentionist country, 1, 17, 99, 134, 181,
239, 278, 279
Attorney General, 6, 72, 140, 232
Bill of Rights, 41, 231
Court of Appeals for the District of
Columbia, 230
Court of Appeals for the Eighth Circuit,
152, 163
Court of Appeals for the Ninth Circuit, 169,
170, 178, 182, 216, 217
Court of Appeals for the Second Circuit, 142
Court of Appeals for the Seventh Circuit,
140, 177
Court of Appeals for the Third Circuit, 13, 138
death penalty’s curtailment in, 11
death row inmates in, 99
death sentences in, 99, 101, 268
Department of Justice, 232
District Court for the District of Columbia,
171
executions in, 99, 110, 238, 268
Federal Bureau of Investigation, 139
Government, 99, 231, 274
hangings in, 11
homicides in, 108
lynching(s) in, 269
military, 99, 231, 274
public executions in, 44
use of electrocution in, 101
use of lethal injection in, 101
United States Code, 168, 169
United States Congress, 12, 166
and anti-torture legislation, 271
and debate over U.S. Bill of Rights, 231
and Prison Rape Elimination Act, 138
United States Constitution, xv, xvi, 13, 47, 138,
150, 152, 170, 235, 230, 278. See also
specific provisions/amendments
and Constitutional Convention, 76
Reconstruction Amendments, 81
referenced in U.S. reservations,
understandings and declarations to
ICCPR, 149
referenced in U.S. reservations,
understandings and declarations to the
U.N. Convention Against Torture, 150
United States Senate, xiv
and confirmation hearing of Ruth Bader
Ginsburg, xvii

and consideration of Convention Against
Torture, 150
Foreign Relations Committee, 150
Judiciary Committee, 7
Judiciary Committee Subcommittee on the
Constitution, Civil Rights and Human
Rights, 178
United States Supreme Court, xiv, xv, xvii,
150, 100, 178, 223, 230, 231, 235, 274, 278
amicus brief, xvi, 2
and case of Robert Alton Harris, 179
and consideration of capital punishment, xv
and evolving standards of decency test, 237
and originalism, 167
as still permitting capital punishment, 2778
declaring unconstitutional the execution of
juvenile offenders, 149, 151
Eighth Amendment jurisprudence of, xvi
jurisprudence, 108
members of, xv
on cadena temporal, 236
on capital punishment, 183, 236, 237
on duty to protect inmates, 138
on Eighth Amendment, 236
on harm inflicted by private parties, 137
on legislation vs. constitutions, 236
on lethal injection protocols, 167, 237
on solitary confinement, 165
on torture, xvi
service of women on, xvi
United States v. Burns, 139
Universal Declaration of Human Rights, 222,
237,273
adoption of, 94, 269
and equality, 13
and exclusion of reference to death penalty,
268
and human dignity, 214, 222
and right to life, go, 268
Article 1, 214, 270
Article 3, 239
as nonbinding, 92
as prohibiting torture, 14
as protecting human rights, g1
drafting of, 268
preamble of, 214, 270
promulgation of, 270
Universal Etymological English Dictionary, 210
universal human rights, g, 18, 135, 184, 222,
269, 270, 273, 277
universal jurisdiction, 8
and Convention Against Torture, 17
and torture, 17, 18
exercise of, 17
offenses, 17
University of Bordeaux, 46
University of Cambridge, 33
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University of Chicago, xv
University of Chicago Law Review, xvii
University of Edinburgh, 34
University of Memphis, 215
University of Minnesota Law School, xiv
University of Pavia, 48
University of Richmond, 108
University of Texas School of Law
Human Rights Clinic, 168
University of Toronto, 270
University of Trento, xii
University of Virginia, 155
unsanitary conditions, 172
Updike, Jr., James W., 154, 155
Uruguay
abolition of capital punishment in, 84
and resolution for death penalty’s abolition,
237
as seelfing the death penalty’s abolition, 238

vagabonds
punished corporally, 32
Vatomsky, Sonya, 39
Vattel, Emerich de, 225
Veldsquez Rodriguez v. Honduras, 136, 137
Venezuela
abolition of capital punishment in, 84, 85
vengeance, xii. See also revenge
and criminal law, xiv
as motive for bringing private prosecutions/
appeals of felony, 42
death penalty rooted in, xiii, 71, 107
Vermont
1777 constitution of, 77
penitenitary in, 77
Verri, Alessandro, 48, 50
Verri, Pietro, 35, 48, 51
victim impact evidence, 269
victim—perpetrator reconciliation agreements, 43
victims. See also damages; intentional
infliction of emotional distress; pain
and/or suffering; torture
and apprehension of death, 173
and fear, 159
and intentional tort claims, 140
and reparations for harms suffered, 148
failure of warn, 139
family members of, 43, 158
homicide, 269
mental distress of, 163
of capital crimes, 237
of crime, 265
of death threats, 139, 174
of human rights violations, 148
of mock executions, 177
of murder, 73, 176
of rape, 163

of torture, 176, 179
providing effective remedies to, 148
Victoria (Queen), 85
Vienna Convention on the Law of Treaties,
152, 225, 227
and peremptory norms, 227
Article 53, 225, 227
Article 64, 225
Vietnam
and drug offenses as capital crimes, 101
and economic crimes as capital offenses,
101
and executions as state secret, 100
death sentences in, 101
use of lethal injection in, 101
Vinci, Piero, 237
violence, 7, 91, 140
acts of, 280
duty to prevent, 138
threatened, 274
Virginia, 154
and Jens Soering, 155
attempted penal reform in, 74
Bill for Proportioning Crimes and
Punishments in Cases heretofore
Capital, 73
capital crimes restricted in, 76
constitution, 11
Declaration of Rights, 36, 47
Parole Board, 155
penitentiary in, 77
Supreme Court, 170, 173
Virginia v. Black, 274
Virginian-Pilot, 155
Voltaire, 34, 35, 44, 40, 47, 74, 212,
264
and praise of Beccaria, 50
and religious tolerance, 49
as penal reformer, 49, 50
influence of, 74, 75
on death penalty, 44

von Bar, Carl Ludwig, 34, 55
vulnerable individuals
as entitled to protection, 136

Wakefield, Sarah, xi, xii
Wald, Patricia, 230
Waldock, Humphrey, 243
Waldron, Jeremy, 211
Wales

executions in, 44, 45
Walnut Street Prison, 76
war, 161

threat of, 161
war crimes, 112, 230, 238. See also specific war

crimes tribunals
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and International Criminal Court, 111
and Rome Statute, 111, 234
as violation of international law, 5, 8
in former Yugoslavia, 111
in Rome Statute, 111
jus cogens prohibition of, §
Ward, Nathaniel, 32
Warren, Earl, 236
wartime
and law of retaliation, 73
death penalty in, 4, 7, 96
death penalty prohibited in, xii
use of torture in, 174
Washington Post, xvii
Washington, DC, 154, 232
water torture, 72, 151. See also waterboarding
waterboarding, 14, 18, 151, 177, 278
as torture, 177
Weatherall, Thomas, 227
Webster, Noah, 215
Weems v. United States, 236
Wells, Ida B., 277
West Germany, g1. See also Federal Republic
of Germany; Germany
1949 Constitution of, 8g—91
death penalty abolished in, 87—go
whipping, 46, 51, 54, 142, 145, 152, 217, 228, 231,
265. See also lashes
abolition of, 78
as torturous, 149
in colonial Massachusetts, 38
irremissibility of, 83
of enslaved persons, 78, 147
public, 51
whipping post(s), 54, 149, 184, 205
John Hancock’s call to abolish, 76
public, 147, 266
White, Mark, 212
Whitman, Walt, 83
Whitt, Laurelyn, 279
Whittier, John Greenleaf, 83
Wilberforce, William, 79, 264
Wilkerson v. Utah, xv, xvi
William (King), 47
Williams, Katherine, 233
Williams, Kenneth, 88
Williams, William, xiii
Wilson, Pete, 178
Winstanley, Gerrard, 37
Wisconsin
abolition of capital punishment in,
81
witchcraft
as capital crime, 38, 40, 41
women convicted of, 166
witnessing torture
adverse effects of, 159

distress rating of, 175
trauma of, 158
women
and commutation of death sentences, 102
and equal rights, xvi
and equality of treatment, 267, 270
and rape, xvii, 160, 267
and stoning to death, 43
and suffrage movement, 107
and use of lashes, 146
convicted of witchcraft, 166
forced to watch atrocities, 160
pregnant, 16, 92, 93, 98, 149
rape of, 160
sentenced to death, 101
Thomas Jefferson’s proposed punishment
of, 73
treatment of, xvii
Women Journalists Without Chains, 271
World Coalition Against the Death Penalty,
105, 100
creation of, 105
objective of, 106
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