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serves the common good.

Eric R. Claeys is Professor of Law at the Antonin Scalia Law School, George Mason
University, Virginia. He has written more than twenty-five articles and book chapters on
property, natural rights, and Lockean labor theory.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108844499
www.cambridge.org

CAMBRIDGE

Cambridge University Press & Assessment
978-1-108-84449-9 — Natural Property Rights
Eric R. Claeys

Frontmatter

More Information

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108844499
www.cambridge.org

CAMBRIDGE

Cambridge University Press & Assessment
978-1-108-84449-9 — Natural Property Rights
Eric R. Claeys

Frontmatter

More Information

Natural Property Rights

ERIC R. CLAEYS
George Mason University

! CAMBRIDGE

» UNIVERSITY PRESS

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108844499
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-84449-9 — Natural Property Rights
Eric R. Claeys

Frontmatter

More Information

-~ CAMBRIDGE

UNIVERSITY PRESS

Shaftesbury Road, Cambridge cB2 8EA, United Kingdom
One Liberty Plaza, 20th Floor, New York, NY 10006, USA
477 Williamstown Road, Port Melbourne, vic 3207, Australia
314321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre, New Delhi — 110025, India
103 Penang Road, #o5-06/07, Visioncrest Commercial, Singapore 238467
Cambridge University Press is part of Cambridge University Press & Assessment,
a department of the University of Cambridge.

We share the University’s mission to contribute to society through the pursuit of
education, learning and research at the highest international levels of excellence.
www.cambridge.org
Information on this title: www.cambridge.org/9781108844499
DOI: 10.1017/9781108951395
© Eric R. Claeys 2025

This publication is in copyright. Subject to statutory exception and to the provisions
of relevant collective licensing agreements, no reproduction of any part may take
place without the written permission of Cambridge University Press & Assessment.

When citing this work, please include a reference to the DOI 10.1017/9781108951395
First published 2025
A catalogue record for this publication is available from the British Library
A Cataloging-in-Publication data record for this book is available from the Library of Congress
ISBN 978-1-108-84449-9 Hardback

Cambridge University Press & Assessment has no responsibility for the persistence
or accuracy of URLs for external or third-party internet websites referred to in this
publication and does not guarantee that any content on such websites is, or will
remain, accurate or appropriate.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108844499
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-84449-9 — Natural Property Rights
Eric R. Claeys

Frontmatter

More Information

Contents

Acknowledgments

Note on Cover

Table of Cases

Table of Legislative Materials
Table of Multiple Edition Works

PART I FOUNDATIONS

1 Introduction

1.1 Natural Property Rights
1.2 Two Test Cases

1.3 Argument

1.4 Topics

1.5 Contributions

1.6 Contemporary Theories
References

2 Natural Law and Rights

2.1 Four Test Cases

2.2 Interest-Based Rights

2.3 Natural Law and Rights: An Overview

2.4 Natural Law

2.5 The Foundations for Natural Law

2.6 Natural Law, Individuals, and Communities
2.7 Natural Rights

2.8 The Priority of Rights and Duties

2.9 Implications

References

A4

page xi
Xiii

XV

xxiii

XXV

10
15
17
20

25

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108844499
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-84449-9 — Natural Property Rights
Eric R. Claeys

Frontmatter

More Information

vi

Contents

Practical Reason

3.1 Practical Reason as a Distinct Field of Reasoning
3.2 Specification

3.3 Determination

3.4 Reasoning with Core Cases

3.5 The Scope of Practical Reasoning

3.6 Reasoning about Parking Spaces

3.7 Practical Reasoning and Consequences

3.8 Determinacy in Practical Reasoning

References

PART II THE NATURAL RIGHT TO PROPERTY

Property’s Subject Matter and Interest

41 Separability and the Field of Property
4.2 Property as a Law of Things

4.3 Separability’s Limits

4.4 The Interest in Using Things

4.5 Property and Slavery

References

Property’s Elements and Scope

5.1 'The Community Baseline

5.2 From the Community Baseline to Individual Rights
5.3 The Productive Use Requirement

5.4 The Claim Communication Requirement
5.5 Consent

5.6 The Necessity Proviso

5.7 The Sufficiency Proviso

5.8 Acquisition Law and Policy

5.9 Skepticism about Natural Property Rights
5.10 'The Skepticism Addressed

References

Property’s Conceptual Structure

6.1 Institutional Artifacts

6.2 The Features of Institutional Artifacts
6.3 Usufructs

6.4 Property Rights” Features

6.5 The In Rem, Immunized Claim-Right
6.6 Facilitating Use

102

105
108

110
112
16
117
119

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108844499
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-84449-9 — Natural Property Rights
Eric R. Claeys

Frontmatter

More Information

Contents vil
6.7 Property and Exclusion 121
6.8 Property and Bundles of Rights 123
References 124
7 Property, Natural Law, and Nozick 128
7.1 Nozickean Rights 129
7.2 The Features of Nozickean Rights 131
7.3 Will- and Interest-Based Rights 133
7.4 Autonomy- and Use-Based Property Rights 134
7.5 The Effects of Recognizing Property Rights 135
7.6 Natural Rights and Universalizability 136
References 139
PART III PROPERTY LAW
8  Justifying Ownership 145
8.1 Two Introductions to Ownership 147
8.2 The Challenge for Ownership 150
8.3 Justifying Ownership 150
8.4 Clear Property Rights 151
8.5 Resource Stewardship 152
8.6 Productivity and Labor 153
8.7 Individual Autonomy 154
8.8 Lingering Questions 155
References 156
9  Limiting Ownership 159
9.1 Aerial Trespass 159
9.2 Adverse Possession and Claim Communication 161
9.3 Nonowners’ Interests in Productive Use 162
9.4 The Necessity Proviso and Doctrine 165
9.5 The Sufficiency Proviso 166
9.6 Ownership Reconsidered 168
References 171
10 Designing Property Rights 174
10.1 Resources and Res 176
10.2 'Thing Design as a Property Topic 179
10.3 Justifying Thing Design 182
10.4 An Overview of Thing Design Policy 184
10.5 Rights in Real Estate, in Relation to Minerals, Animals,
and Plants 186

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108844499
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-84449-9 — Natural Property Rights
Eric R. Claeys

Frontmatter

More Information

viil Contents

10.6 Rights in Real Estate, in Relation to Artifacts
10.7 Real Estate and Water Rights

10.8 Fruits and Newborn Animals

10.9 Accession, Specification, and Confusion
10.10 Real Estate and Shale Oil and Gas
References

11 Subdividing Ownership Rights

111 Component Rights

1.2 Justifying Component Rights

11.3 The Cases for and against Component Rights

11.4 Facilitating Use with Component Rights

11.5 Limits for Claim Communication

11.6 Limits Protecting Third-Party Sufficiency Interests
11.7 Correlative Rights in the Same Resource
References

PART IV PROPERTY IN COMMON LAW AND PUBLIC LAW

12 Common Law, Duties, and Harms

12.1 Tort and the Use of Land

12.2 The Primacy of Duties and Harms

12.3 The Right to Use Land

12.4 Use Rights in Nuisance

12.5 Use Rights in the Train Sparks Doctrine
12.6 Skepticism about Common Law Reasoning
12.7 The Skepticism Addressed

References

13 Police Regulation

13.1 Regulation and Legitimate Authority

13.2 The Police Power

13.3 Supplying Determinacy

13.4 Harm Prevention

13.5 Securing an Average Reciprocity of Advantage
13.6 Pennsylvania Coal Co. v. Mahon

13.7 Regulation and Certainty

13.8 Police Power Skepticism

13.9 The Skepticism Addressed

13.10 Police Regulation Today

13.11 The Policy Case for Focusing Police Regulation

References

191
192
193
194
198

201

203
204
206
207
208
210

211

216

221

223
225
227
232
235
236
238
242

245
247
248
250
251
253
255
256
256
257

262
266

270

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108844499
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-84449-9 — Natural Property Rights
Eric R. Claeys

Frontmatter

More Information

Contents

14 Eminent Domain

14.1 Four Test Cases

14.2 Condemnations with Police Regulation

14.3 Condemnations with Eminent Domain

14.4 Public Use

14.5 Eminent Domain Justly Applied

14.6 Skepticism about Eminent Domain

14.7 The Skepticism Addressed

14.8 The Policy Case for Focusing Eminent Domain
References

15 Conclusion

15.1 Normative Lessons

15.2 Conceptual Lessons

15.3 Policy and Doctrinal Lessons

15.4 Practical Reason

15.5 Skepticism

15.6 Legitimacy

15.7 Contemporary Perspectives

15.8 First Principles and Questions of First Impression
References

Index

274
277
278
280
282
286
287
288
292

295

297

297
297
208
300
301
301
303
304
305

307

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108844499
www.cambridge.org

CAMBRIDGE

Cambridge University Press & Assessment
978-1-108-84449-9 — Natural Property Rights
Eric R. Claeys

Frontmatter

More Information

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108844499
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-84449-9 — Natural Property Rights
Eric R. Claeys

Frontmatter

More Information

Acknowledgments

I started this book on a research leave in the spring semester of 2017. For supporting
my research and leave, I thank George Mason University. For hosting me and giving
me a wonderful venue to try something different, I thank Princeton University and
its James Madison Program in American Ideals and Institutions.

Jim Gordley, Jeremy Rabkin, Jim Stoner, and (in a reading group) Bryan Cwik,
Adam Mossoff, Chris Newman, and Joe Schremmer all read most of this book in
manuscript form and gave tremendously helpful comments. The book also bene-
fited greatly from comments received at four manuscript workshops in 2021 hosted
by the Institute for Humane Studies; by the New York University Classical Liberal
Institute; by Faulkner University, Jones College of Law, with support from the Acton
Institute; and by the Texas A&M University Journal of Property Law, with (further)
support from the Institute for Humane Studies.

[ am also grateful for the many comments I received while presenting drafts of
chapters. Chapter 2 benefited from presentations at the American Political Science
Association annual conference (fall 2019, Washington, DC), on a panel sponsored
by the Claremont Institute, and at a workshop (winter 2021) hosted by the University
of Notre Dame’s Center for Citizenship & Constitutional Government. [ am
especially grateful to Michael Zuckert for the comments he gave at the American
Political Science Association Conference.

Chapters 3, 8, and g benefited from comments at Levy Workshops on Law and
Liberty at Antonin Scalia Law School, George Mason University. Chapter 4 bene-
fited from a workshop at Princeton University before the James Madison Program in
the spring semester 2019. Chapter 7 benefited from a workshop before the faculty of
Saint Louis University School of Law in the fall semester 2021. Chapter 10 benefited
from a workshop before the faculty of the University of [llinois, Urbana-Champaign,
College of Law, in the fall semester of 2020, and especially from comments by Heidi
Hurd and Michael Moore. Chapter 11 benefited from presentations, in the fall
semester of 2020, at a Property Works in Progress workshop hosted at Northeastern

X1

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108844499
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-84449-9 — Natural Property Rights
Eric R. Claeys

Frontmatter

More Information

xii Acknowledgments

University School of Law, and at the Philosophy, Politics, and Economics annual
meeting (fall 2023, New Orleans).

Chapter 12 benefited from workshops before: the Harvard Law School Center on
Private Law Theory (fall 2018); the George Mason University Center on Liberty and
Law and the James Wilson Institute on Natural Rights and the American Founding
(spring 2019); and the University of Notre Dame Law School Program on Private
Law (spring 2021). Chapter 13 benefited from comments at a research roundtable, in
the fall semester of 2023, hosted by the Pacific Legal Foundation in Williamsburg,
Virginia.

I thank Tammy Tran for her extensive administrative support. I am grateful to
Mark Atwood, Hilary Boerger, Ashley Evaro, Trey Johnson, Tabitha McPheron, and
Tyler Shannon for their outstanding editing and research assistance. I thank Ben
Isgur for the same assistance and also for going above and beyond the call; he also
gave me reactions and criticisms worthy of a professional editor.

[ also thank Molly Brady, Eleanor Marie Brown, Anna di Robilant, Philip
Hamburger, Richard Helmholz, Kenneth Einar Himma, Adam MacLeod, Julia
Mahoney, Joe Postell, Peggy Radin, Ezra Rosser, Joe Singer, Henry Smith, James
Stern, and Tom West. Some of these colleagues encouraged me to take on this book
project. At crucial moments, the others gave me encouragement I needed to see
it through.

My greatest thanks go to my wife, Elizabeth. For her support, friendship,
patience, and standards.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108844499
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-84449-9 — Natural Property Rights
Eric R. Claeys

Frontmatter

More Information

Note on Cover

The image on the cover is an aerial photograph of oil drilling rig on western edge of
Williston, North Dakota, by Richard Hamilton Smith. Image courtesy of Getty
Images. Williston is at the heart of the Bakken Oil Field Boom, and the metal
structure in the foreground is an oil drilling rig. The image is of a bright and
prosperous town. I hope that the image interests viewers in three sets of questions
central in this book.

For property theorists, the image illustrates vividly how well-designed property
rights improve human life. Such rights empower people to put resources to many
different uses — commerce, farming, home ownership, and energy production. But
how should property rights be designed to empower people and make their lives
better?

For lawyers, the picture highlights many of the issues addressed in a complete
system of property law. Why let most land become private property but reserve some
for public roads? Why does property in each of the lots include attached trees and
buildings — but not motor vehicles on the lots or oil pumped from beneath any lot?
What laws are needed to stop neighbors from polluting on one another’s lots?

And for political theorists, the image illustrates the complicated relationship
between individual freedom and just community. Williston is an attractive town —
in part because each individual lot is well-kept, and in part because those lots
contribute to a satisfying whole. How are individual property rights and the common
good arranged together in a just political community?
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