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ENTANGLED LEGALITIES BEYOND
THE STATE

Law is usually understood as an orderly, coherent system, but this volume
shows that it is often better understood as an entangled web. Bringing
together eminent contributors from law, political science, sociology,
anthropology, history and political theory, it also suggests that entangle-
ment has been characteristic of law for much of its history. The book
shifts the focus to the ways in which actors create connections and
distance between different legalities in domestic, transnational and inter-
national law. It examines a wide range of issue areas, from the relationship
of state and indigenous orders to the regulation of global financial
markets, from corporate social responsibility to struggles over human
rights. The book uses these empirical insights to inform new theoretical
approaches to law, and by placing the entanglements between norms from
different origins at the centre of the study of law, it opens up new avenues
for future legal research.

NICO KRISCH is a professor of international law at the Graduate Institute
for International and Development Studies in Geneva.

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108843065
www.cambridge.org

Cambridge University Press

978-1-108-84306-5 — Entangled Legalities Beyond the State
Edited by Nico Krisch

Frontmatter

More Information

GLOBAL LAW SERIES

The series provides unique perspectives on the way globalization is radically
altering the study, discipline, and practice of law. Featuring innovative books
in this growing field, the series explores those bodies of law which are
becoming global in their application, and the newly emerging interdepend-
ency and interaction of different legal systems. It covers all major branches of
the law and includes work on legal theory, history, and the methodology of
legal practice and jurisprudence under conditions of globalization. Offering a
major platform on global law, these books provide essential reading for
students and scholars of comparative, international, and transnational law.

Series Editors

M. E. A. Goodwin
Tilburg University
Randall Lesaffer
Tilburg University
David Nelken
King’s College London
Han Somsen

Tilburg University

Books in the Series

Intimations of Global Law
Neil Walker
Legalized Families in the Era of Bordered Globalization
Daphna Hacker
Transnational Sustainability Laws
Phillip Paiement
The Sociology of Law and the Global Transformation of Democracy
Chris Thornhill
Authority and the Globalisation of Inclusion and Exclusion
Hans Lindahl
Property Law in a Globalizing World
Amnon Lehavi
The Law of the List: UN Counterterrorism Sanctions and the Politics of
Global Security Law
Gavin Sullivan
Democratic Crisis and Global Constitutional Law
Christopher Thornhill
The Redress of Law: Globalisation, Constitutionalism and Market Capture
Emilios Christodoulidis
9/11 and the Rise of Global Anti-Terrorism Law
Arianna Vedaschi and Kim L. Scheppele
On Tyranny and the Global Legal Order
Aoife O’Donoghue

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108843065
www.cambridge.org

Cambridge University Press

978-1-108-84306-5 — Entangled Legalities Beyond the State
Edited by Nico Krisch

Frontmatter

More Information

ENTANGLED LEGALITIES
BEYOND THE STATE

Edited by
NICO KRISCH

Graduate Institute of International and Development Studies, Geneva

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108843065
www.cambridge.org

Cambridge University Press

978-1-108-84306-5 — Entangled Legalities Beyond the State
Edited by Nico Krisch

Frontmatter

More Information

CAMBRIDGE

UNIVERSITY PRESS

University Printing House, Cambridge CB2 8BS, United Kingdom
One Liberty Plaza, 20th Floor, New York, NY 10006, USA
477 Williamstown Road, Port Melbourne, VIC 3207, Australia
314-321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre, New Delhi - 110025, India

103 Penang Road, #05-06/07, Visioncrest Commercial, Singapore 238467

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781108843065
DOI: 10.1017/9781108914642

© Cambridge University Press 2022

This work is in copyright. It is subject to statutory exceptions
and to the provisions of relevant licensing agreements;
with the exception of the Creative Commons version the link for which is provided below,
no reproduction of any part of this work may take place without the written
permission of Cambridge University Press.

An online version of this work is published at doi.org/10.1017/9781108914642 under a Creative Commons
Open Access license CC-BY-NC-ND 4.0 which permits re-use, distribution and reproduction in any medium
for non-commercial purposes providing appropriate credit to the original work is given. You may not distribute
derivative works without permission. To view a copy of this license, visit https://creativecommons.org/licenses/

by-nc-nd/4.0.

All versions of this work may contain content reproduced under license from third parties. Permission to

reproduce this third-party content must be obtained from these third-parties directly.
When citing this work, please include a reference to the DOI 10.1017/9781108914642.

First published 2022
A catalogue record for this publication is available from the British Library.

Library of Congress Cataloging-in-Publication Data
Names: Krisch, Nico, editor.
Title: Entangled legalities beyond the state / edited by Nico Krisch, Graduate Institute of International and
Development Studies, Geneva.

Description: Cambridge, United Kingdom ; New York, NY : Cambridge University Press, 2022. |
Series: Global law series | Includes papers “presented ... the Hong Kong annual conference
of the International Society of Public Law, and also at a conference on ‘Multiple Legalities:

Conflict and Entanglement in the Global Legal Order’ which I convened with
Hannah Birkenkotter from Humboldt University as part of the OSAIC group”-ECIP preface. |
Includes bibliographical references and index.

Identifiers: LCCN 2021019498 (print) | LCCN 2021019499 (ebook) |
ISBN 9781108843065 (hardback) | ISBN 9781108823791 (paperback) |
ISBN 9781108914642 (epub)

Subjects: LCSH: Legal polycentricity-Congresses. | Law and globalization-Congresses. |
International and municipal law-Congresses. | Conflict of laws-Congresses.
Classification: LCC K236 .E58 2022 (print) | LCC K236 (ebook) | DDC 340.9-dc23
LC record available at https://lccn.loc.gov/2021019498
LC ebook record available at https://lccn.loc.gov/2021019499

ISBN 978-1-108-84306-5 Hardback
ISBN 978-1-108-82379-1 Paperback

Cambridge University Press has no responsibility for the persistence or accuracy
of URLs for external or third-party internet websites referred to in this publication
and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108843065
www.cambridge.org

Cambridge University Press

978-1-108-84306-5 — Entangled Legalities Beyond the State
Edited by Nico Krisch

Frontmatter

More Information

CONTENTS
List of Contributors viii
Preface xi
List of Abbreviations Xiv

1 Framing Entangled Legalities beyond the State 1

NICO KRISCH
PART I Entangling State Law 33

2 Denial, Deferral and Translation: Dynamics of Entangling
and Disentangling State and Non-state Law in
Postcolonial Spaces 35

TOBIAS BERGER

3 To Be Is to Be Entangled: Indigenous Treaty-Making,
Relational Legalities and the Ecological Grounds of Law 59
KIRSTEN ANKER

4 And an Algorithm to Entangle Them All? Social Credit,

Data-Driven Governance and Legal Entanglement in
Post-law Legal Orders 79

LARRY CATA BACKER
5 Belt, Road and (Legal) Suspenders: Entangled Legalities on the
‘New Silk Road’ 107

TOMER BROUDE
PART 11 International Law and Its Interfaces 131

6 Giving Due Consideration: A Normative Pathway between UN
Human Rights Treaty-Monitoring Bodies and
Domestic Courts 133

MACHIKO KANETAKE

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108843065
www.cambridge.org

Cambridge University Press

978-1-108-84306-5 — Entangled Legalities Beyond the State
Edited by Nico Krisch

Frontmatter

More Information

vi CONTENTS

7 The Social Life of Entanglements: International
Investment and Human Rights Norms in and
beyond ISDS 162

FRANCESCO CORRADINI
8 International Trade Law: Legal Entanglement on the WTO’s
Own Terms 193
LUCY LU REIMERS

PART III Weaving Transnational Legalities 227

9 Targeting Bad Apples or the Whole Barrel? The Legal
Entanglements between Targeted and Comprehensive Logics
in Counter-Proliferation Sanctions 229

GREGOIRE MALLARD AND AUREL NIEDERBERGER

10 Seamstress of Transnational Law: How the Court of
Arbitration for Sport Weaves the Lex Sportiva 260
ANTOINE DUVAL

11  The Struggle for International Financial Standards: An
Historical Analysis of Entangling Legalities in Finance 289
FRANCESCO CORRADINI

12 Hidden in the Shades: Patterns of Entanglement within the
Web of Corporate Social Responsibility Law 318

TOMAS MOROCHOVIC AND LUCY LU REIMERS
PART IV Situating Entanglements 351

13 Entangled Legalities beyond the (Byzantine) State: Towards a
User Theory of Jurisdiction 353
CAROLINE HUMFRESS

14 Entanglement of State and Indigenous Legal Orders
in Canada 376

KEITH CULVER AND MICHAEL GIUDICE

15 Entangled Hopes: Towards Relational Coherence 399

JULIA ECKERT

16 Tertiary Rules 424

RALF MICHAELS

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108843065
www.cambridge.org

CAMBRIDGE

Cambridge University Press

978-1-108-84306-5 — Entangled Legalities Beyond the State
Edited by Nico Krisch

Frontmatter

More Information

CONTENTS vii

17 A Reconstruction of Transnational Legal Pluralism and
Law’s Foundations 449

BRIAN Z. TAMANAHA

Index 478

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108843065
www.cambridge.org

Cambridge University Press

978-1-108-84306-5 — Entangled Legalities Beyond the State
Edited by Nico Krisch

Frontmatter

More Information

CONTRIBUTORS

KIRSTEN ANKER, Associate Professor at Faculty of Law, McGill
University. PhD (University of Sydney), LLB (University of Sydney),
BSc (physics, University of Sydney).

LARRY CATA BACKER, Professor of Law and International Affairs,
Pennsylvania State University. BA (Brandeis University), MPP
(Harvard University Kennedy School of Government), JD (Columbia
University).

TOBIAS BERGER, Assistant Professor in Politics and International
Relations, Free University of Berlin. PhD (Free University of Berlin),
MPhil (political theory, University of Oxford), BA (politics and develop-
ment studies, SOAS, University of London).

TOMER BROUDE, Professor, Bessie and Michael Greenblatt QC Chair in
Public and International Law at the Hebrew University of Jerusalem
Faculty of Law and Department of International Relations; Academic
Director of the Minerva Center for Human Rights, Hebrew University of
Jerusalem. SJD (University of Toronto), LLB (Hebrew University of
Jerusalem), BA (Department of International Relations, Hebrew
University of Jerusalem).

FRANCESCO CORRADINI, PhD candidate in international law at the
Graduate Institute of International and Development Studies (IHEID).
MA (international law, IHEID), BA (political science and international
relations, University of Padua).

KEITH CULVER, Professor of Management and Associate Dean for
Regional Innovation Practice, University of British Columbia.

viii

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108843065
www.cambridge.org

Cambridge University Press

978-1-108-84306-5 — Entangled Legalities Beyond the State
Edited by Nico Krisch

Frontmatter

More Information

LIST OF CONTRIBUTORS ix

ANTOINE DUVAL, Senior Researcher at the T.M.C. Asser Instituut. PhD
(European University Institute), MA (law and political science, Paris 1
Panthéon-Sorbonne), MA (law, University of Cologne), MA (law,
European University Institute).

JULIA ECKERT, Professor, Chair for Political Anthropology at the
Institute of Social Anthropology at the University of Bern. PhD (soci-
ology, Free University of Berlin).

MICHAEL GIUDICE, Associate Professor in the Department of
Philosophy at York University, Toronto. PhD (philosophy, McMaster
University), MA (philosophy, McMaster University), BA (philosophy
and law in society, University of New Brunswick).

CAROLINE HUMFRESS, Professor in Medieval History, University of St
Andrews, Director of the University of St Andrews’ Institute of Legal and
Constitutional Research and Postgraduate Convenor of the MLitt in
Legal and Constitutional Studies. PhD (University of Cambridge), MA
(University of Cambridge), BA (University of Cambridge).

MACHIKO KANETAKE, Assistant Professor of Public International Law
and coordinator of the Master’s Program in Public International Law,
Utrecht University. PhD (Kyoto University), LLM (London School of
Economics), MA (law, University of Sheffield).

NICO KRISCH, Professor of International Law at the Graduate Institute
of International and Development Studies (IHEID). PhD (law, University
of Heidelberg).

GREGOIRE MALLARD, Professor in the Department of Anthropology
and Sociology and Director of Research at the Graduate Institute of
International and Development Studies (IHEID). PhD (Princeton
University).

RALF MICHAELS, Director at the Max Planck Institute for Comparative
and International Private Law in Hamburg, Global Law Professor at
Queen Mary University of London and Professor of Law at Hamburg
University. LLM (University of Cambridge).

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108843065
www.cambridge.org

Cambridge University Press

978-1-108-84306-5 — Entangled Legalities Beyond the State
Edited by Nico Krisch

Frontmatter

More Information

X LIST OF CONTRIBUTORS

TOMAS MOROCHOVIE, PhD candidate in international law at the
Graduate Institute of International and Development Studies (IHEID).
LLM (University of Exeter), LLB (King’s College London).

AUREL NIEDERBERGER, postdoctoral researcher at the Global
Governance Center, Graduate Institute of International and
Development Studies (IHEID). PhD (IHEID).

LUCY LU REIMERS, PhD candidate in international law at the Graduate
Institute of International and Development Studies (IHEID). MA (inter-
national law, IHEID), BA (political science and law, Ludwig Maximilian
University of Munich).

BRIAN Z. TAMANAHA, John S. Lehmann University Professor at
Washington University School of Law. BSc (University of Oregon), JD
(Boston University School of Law), SJD (Harvard Law School).

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108843065
www.cambridge.org

Cambridge University Press

978-1-108-84306-5 — Entangled Legalities Beyond the State
Edited by Nico Krisch

Frontmatter

More Information

PREFACE

Entanglement may appear a strange term for an inquiry in law. Many will
think it does not have anything to do with law at all, but rather with
threads, nets or wire. Some may think it has to do with relationships -
especially complicated ones - but not the kinds of relationships that help
us to make sense of legal structures. Both views have a point, and
paradoxically pursuing legal entanglements is attractive in part because
they have a point. What we try to do with this volume is to take us away
from the familiar, to break with some traditional frames, and thus to pave
the way for thinking afresh about law, especially law beyond the confines
of the state.

In this endeavour, ‘entanglement’ helps not only to unsettle but also to
reconstruct. By pointing us towards relationships, it helps to shift our
gaze to the ways in which legal norms and legal systems are not self-
standing entities but are instead tied up in relationships with others
(other norms and legal systems) that often are crucial to understanding
the identity of each part as well as the character of the whole. In many
contexts of legal practice, litigants draw on norms from a wide variety of
origins — domestic and international, sub-state and transnational, public
and private - to persuade courts of their cases. Law, whether in finance,
environment, human rights, trade, sports or corporate accountability, is
not one law but is pieced together out of a great many layers by skilled
attorneys, civil society actors, business representatives and government
lawyers. In the end, law is the product of the ways in which the relation-
ships of its different parts are construed.

Using the notion of entanglement is a way of highlighting the inter-
woven character of much of law, and it urges us to understand better on
which terms such an entanglement takes place. This is what the present
volume hopes to achieve. Bringing together a stellar group of scholars —
from law, political science, sociology, anthropology and history - it
shows us how actors entangle and disentangle law in a variety of con-
texts, and how this forces us to change the way we should think about law

xi
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xii PREFACE

and legal order more broadly. It takes into view a highly diverse set of
issues — ranging from family law disputes in Bangladesh to the Chinese
Belt and Road Initiative and the making of global standards by the
Financial Stability Board - and it uses insights about legal practices in
these contexts to advance our theorization of law. In all of this, law
appears neither as one nor as many, but as somewhere in-between.
Entanglement points to this in-between character and highlights the
challenge we face when trying to square such practices into the frame
of unitary, well-ordered legal systems we are accustomed to as a result of
the legal theories of the twentieth century.

The volume has been a long time in the making. The idea of entangle-
ments was born in the discussions Francesco Corradini, Lucy Lu Reimers
and I had on our ‘Interface Law’ project — a project that was itself part of
a broader, interdisciplinary research group in which we were trying to
understand ‘Overlapping Spheres of Authority and Interface Conflicts in
the Global Order’ (OSAIC, because everything these days needs an
acronym). In our project, we were trying to reconstruct the norms actors
use to structure the relations between different legal orders, but we soon
realized that we could not capture much of what we were seeing with the
typical vocabulary of conflict and reception norms. We thus needed to
look elsewhere and began to draw more widely from legal anthropology
and sociology, from historical studies and from legal theories long out-
side the mainstream. Students of legal pluralism, of postmodern inter-
legalities or of historical legal entanglements had begun to describe
aspects of the phenomenon we were interested in, and we built on their
findings in order to generate a broader account of how law was shaped by
interactions between norms from different contexts beyond the typical
frame of legal systems.

In the spring of 2018, we gathered a group of colleagues in Geneva for
a workshop exploring further the entanglements we began to see. Many
of these colleagues, and a few new members of the group, have taken our
discussions further and contributed to this volume. We presented some
of our work collectively at the Hong Kong annual conference of the
International Society of Public Law, and also at a conference on ‘Multiple
Legalities: Conflict and Entanglement in the Global Legal Order’, which
I convened with Hannah Birkenkétter from Humboldt University of
Berlin as part of the OSAIC group. I am grateful to the participants in
these different events for their intense engagement with our ideas
and papers.
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PREFACE xiii

Entangled Legalities is the product of many minds and hands - most
obviously the minds and hands of the contributors to whom I owe much
gratitude. My special thanks go to our Interface Law team - Lucy and
Francesco from the beginning, and later also Tomda$ Morochovi¢, who
not only moved us forward in substance but also handled many of the
practical aspects of editing the volume with great professionalism and
efficiency. The Graduate Institute of International and Development
Studies, and especially Camila Morais Silva, provided excellent practical
and logistical support throughout. And all this was rendered possible
by generous funding from the Swiss National Science Foundation
through project grant 100011E-170996, as well as the Deutsche
Forschungsgemeinschaft which supported the overall OSAIC research
group with project grant no. 277531170.

We hope the volume will inspire many to new explorations of law —
and help them to look at the law in a different way. We believe that many
of our insights are true not only for today’s globalized world but reflect
relatively common features of law throughout history — perhaps with the
(limited) exception of the twentieth-century modern state. That law is
characterized by multiplicity, and by interconnections between its mul-
tiple parts, is neither good nor bad; it is just normal. Focusing on this
normality, and tracing how law is created out of entanglement, should
open up many fruitful avenues for future work. With this volume we
have tried to make a beginning.
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