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rights, 125-129
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139-141, 149152
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135-141, 152-101
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rights, 129-133
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Ashby Donald v. France, 152-155, 159-160
Assembly (of the Council of Europe), 28
conflation of individual human rights and
economic freedoms, 31-34
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30-31
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See also Legal Affairs Committee
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Bevin, Ernest, 30
biens (possessions), 79-80

See also possessions
Blackstone, William, 68, 81-82
body corporates, See legal persons
Bouscaren, Anthony Trawick, quoted, 66
Bracha, Oren, 96, 174
Bridge, Michael, quoted, 83
British-American Tobacco Company v. the

Netherlands, 115, 130

Broadhurst, Spencer, quoted, go

canon law
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capitalism, 65, 72
Charter of Fundamental Rights (CFR),
121-122, 163
Charter of the United Nations, 11, 14, 60
Christian Democrats, 50, 63
See also Teitgen
Christianity, See canon law; Christian
Democrats
Churchill, Winston, 14, 30-31
civil and political freedoms, 16-17
civil law
possessions under French Civil Code, 79-80
See also Roman law
classical human rights, 17
Coke, Sir Edward, 81
collective bodies (collectivités)
extension of property rights to, 63-64
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rights of petition, 36—40
collegia, 70
Comingersoll v. Portugal, 147-148
Commentaries on the Laws of England
(Blackstone), 68, 81-82
commercial speech, 141-149
Committee of Ministers (of the Council of
Europe), 28
approval of human rights in Assembly’s
agenda, 30-31
debate on definition of human rights, 30-31
removal of corporate bodies from rights of
petition in draft Convention, 40-46
Committee on Legal Affairs, See Legal Affairs
Committee
common law
conflation of corporeal things and
incorporeal rights, 80-82
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as legal persons, 67
legal personality, 71-73
as subjects of classical human rights, 17
as victims of human rights violations, 1, 3—4,
27, 97, 166
See also corporate bodies
Conference of Senior Officials, 41
Constitution of Austria, 12
Constitution of France, 17
Constitution of Iceland, 100
Constitution of the United States, 17, 34, 39
Consultative Assembly, See Assembly
controls on property, See civil and political
freedoms; deprivations of property
Convention for the Protection of Human
Rights and Fundamental Freedoms,
See European Convention on Human
Rights
copyright, See intellectual property rights
corporate bodies
legal personality, 70-71
property rights, 64-67
removal from rights of petition in draft
Convention, 4046
replacement with ‘legal persons’, 67
See also companies
corporations
legal personality, 71—73
market freedoms, 7375
See also corporate bodies
shares as intangible possessions, 82-83
corporatism, 65-67
corporeal things, 78
conflation with incorporeal rights, 7677,
79-82
See also intangible property
Coulter, Moureen, 87-88, 96
Council of Europe, 28
See also Assembly
Council Regulation (EC) No. 40/94 (1993),

121

De Geillustreerde Pers v. the Netherlands, 149
De Valera, Eamon, 55
Declaration of the Rights of Man and of the
Citizen (French Declaration), 91

delivery, 78-79
deprivations of property

review by ECtHR, 50-52

See also civil and political freedoms
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Diderot, Denis, 91
digital revolution, 83, 96
See also artificial intelligence
dignity of the human being
necessity of minimum possessions, 4650
Dima v. Romania, 128
Dior v. Evora, 136
Dumbarton Oaks conference, 14
Duranti, Marco, 65

East India Company, 82
ecclesiastic collegia, 70
ECHR, See European Convention on Human
Rights
economic freedoms, 17-19
conflation with individual human rights,
31-34
market freedoms, 7375
economic rationale (for A1P1)
balancing with Article 10 by the
Commission, 139-141, 149—152
balancing with Article 10 by the Court,
135-141, 152-101
ECtHR, See European Court of Human
Rights
Edberg, Rolf, 40, 49
Edward III of England, 85
Elmgren, Bengt, 40, 48
EM (European Movement), 30, 33, 35, 05
Emberland, Marius, 1, 8, 141, 145, 163, 167
England
conflation of corporeal things and
incorporeal rights, 80-82
history of intellectual property rights, 84—91
intangible shares as possessions, 82-83
joint-stock companies, 71—73
trusts, 8o
enjoyment of possessions, 55-56
See also Article 1 of the First Protocol
Enlightenment
classical human rights, 17
EPC (European Patent Convention), 162
EU Charter of Fundamental Rights, 121122,
163
EU law
compatibility of European Convention on
Human Rights, 161-164
references by European Court of Human
Rights to, 121124
EU treaties, 162
European Commission of Human Rights

balancing of Article 10 and A1P1, 139-141,
149-152
inclusion of commercial speech in scope of
Article 10, 141-149
inclusion of intangible property in
‘possessions’, 102—103
inclusion of intellectual property rights in
‘possessions’, 113-116
proposals for, 31-32
See also particular cases, e.g. Wiggins v. the
United Kingdom
European Convention on Human Rights
(ECHR)
Article 6 (fair hearing) claims, 129-133
balancing of Article 10 and A1P1 by the
Commission, 139-141, 149152
balancing of Article 10 and A1P1 by the
Court, 135-141, 152-161
compatibility with other laws, 161-164
definition of human rights, 30-31
drafting by Judicial Committee of the
European Movement, 30
enjoyment of possessions, 55-56
fundamental freedoms, 31-34
imprecision of meaning of A1P1, 4-6,
27_287 677 76> 99
See also legal persons—meaning
inclusion of commercial speech in scope of
Article 10, 141-149
inclusion of human rights in Assembly’s
agenda, 30-31
inclusion of intangible property in
‘possessions’, 102—-112
inclusion of intellectual property rights in
‘possessions’, 113—124
intersection of property rights and rights of
petition, 29
property rights of collective bodies, 63-64
property rights of corporate bodies,
6467
property rights of legal persons, 52-55, 67
ratification, 10
recommendation for, 28-29
reflection of rights in UDHR, 3, 21, 35-36,
41, 122
revolutionary nature, s, 28, 55-56
rights of petition by legal persons, 36-46
rule of law applied to intellectual property
rights, 125-129
sui generis conceptualization, 1, 10, 27, 167
See also exceptionalist conceptualization
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property rights, 125-129
assessment of facts of case, 157-160
balancing of Article 10 and A1P1 by the
Commission, 139-141, 149-152
balancing of Article 10 and A1P1 by the
Court, 135-141, 152-161
classification of case as falling within public
interest, 160-161
examination of IPR claims under Article 6,
129-133
inclusion of commercial speech in scope of
Article 10, 141-149
inclusion of intangible property in
‘possessions’, 103—112
inclusion of intellectual property rights in
‘possessions’, 113—124
proposals for, 28-29, 31
references to EU law, 121-124
review of deprivations of property, 50-52
revolutionary nature, 37, 44, 62
See also particular cases, e.g. Anheuser-
Busch v. Portugal
European Movement (EM), 30, 33, 35, 65
European Patent Convention (EPC), 162
European Union law
compatibility of European Convention on
Human Rights, 161-164
references by European Court of Human
Rights to, 121-124
exceptionalist conceptualization, 3, 10
See also European Convention on Human
Rights—sui generis conceptualization

facts of case
assessment by European Court of Human
Rights, 157-161
fair hearing (Article 6)
claims for violation of intellectual property
rights, 129-133
family head (paterfamilias), 69
Fayat, Henri, 34
Federal Constitution of Austria, 12
fiction theory, 70-71
fictions, See Article 1 of the First Protocol—
imprecision of meaning; incorporeal
‘things’; intangible property; legal
persons—meaning
fictitious persons, 6g—70
See also legal persons
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First Protocol, Article 1, See Article 1 of the
First Protocol
Fontaine, See La Fontaine
Foster, John, 45
France
constitutional entrenchment of fundamental
rights, 17
history of intellectual property rights, 91-93
possessions under civil law, 79-8o
France 2 v. France, 137, 150-152, 159
free market, 73—75
freedom of speech (Article 10)
balancing with A1P1 by the Commission,
139-141, 149—152
balancing with A1P1 by the Court,
135-141, 152-101
inclusion of commercial speech, 141-149
freedoms
See also civil and political freedoms,
view of Hegel, 2426
French Declaration of the Rights of Man, g1
fundamental freedoms, 31-34
right to own property, 46-50
See also European Convention on Human
Rights

Galvez-Behar, Gabriel, 95
Gasus Dossier und Fordertechnick v. the
Netherlands, 110
Geneva Convention of 15 May 1922 (Upper
Silesian Convention), 61
German-Polish Convention regarding Upper
Silesia, 61
Germany
history of intellectual property rights, 93-96
Gierke, Otto von, 70-71, 73
Goodwin (Christine) v. the United Kingdom,
170
Great Exhibition, 86
Groppera Radio v. Switzerland, 142
groups of individuals
under European Convention, 40—46
under Roman law, 69
Gudmundsson v. Iceland, 100
Gurvitch, Georges, 63

Hager, Mark M., quoted, 73

Hague, See International Court of Justice
Hall, Karl, 93-94

Handyside v. the United Kingdom, 103, 139
Harris, Ron, 74
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Hayek, Friedrich, 22-23
Hegel, Georg Wilhelm Friedrich
personality theory, 24-26
Hertel v. Switzerland, 143-145, 158
History of English Law, The (Pollock and
Maitland), 73, 76, 80
Hohfeld, Wesley Newcomb, quoted, 81
Hugenholtz, P. Bernt, 135-137
human dignity
necessity of minimum possessions, 46—50
human person, See individuals
human rights
revolutionary nature, 14
See also classical human rights; European
Commission of Human Rights;
European Convention on Human
Rights; European Court of Human
Rights; freedoms; intellectual property
rights; international human rights;
property rights; rights of petition;
Universal Declaration of Human Rights
transcendence over positive laws, 14
Hume, David, 23

IBR (An International Bill of the Rights of
Man), 3, 12—-14, 167
See also civil and political freedoms
ICCPR (International Covenant on Civil and
Political Rights), 20, 162
Icelandic Constitution, 100
ICESCR (International Covenant on
Economic, Social and Cultural
Rights), 20, 122, 162, 164, 167,
174-177
ICJ (International Court of Justice)
rights of petition, 37, 39, 58-59
ideologies
underpinning concept of legal personality,
7375
ILO (International Labour Organization), 18,
61
incorporation, 71-73
See also corporations
incorporeal ‘things’, 78, 80-82
See also intangible property
individual human rights
conflation with economic freedoms, 31-34
individuals
at centre of international law, 11-12
as subjects of international human rights,
14-16

as subjects of international law, 58-62
See also groups of individuals
industrial revolution, s, 58, 71, 77, 82
Informationsverein Lentia v. Austria, 143
Innocent IV, 70
intangible property
conflation of tangible things with intangible
rights, 76—77, 79-82
inclusion in ‘possessions’, 102—112
shares as possessions, 82-83
intellectual property rights (IPRs)
adaptation to artificial intelligence (Al),
173-174
application of rule of law, 125-129
in Britain, 84-91
claims under Article 1 of the First Protocol,
See Article 1 of the First Protocol
claims under Article 6, 129-133
in France, 91-93
in Germany, 93-96
inclusion in ‘possessions’, 6, 113-124
See also TRIPS Agreement
interference from the State, See civil and
political freedoms; deprivations of
property
International Bill of the Rights of Man, An
(IBR), 3, 12-14, 167
See also civil and political freedoms
International Court of Justice (ICJ)
rights of petition, 37, 39, 58-59
International Covenant on Civil and Political
Rights (ICCPR), 20, 162
International Covenant on Economic, Social
and Cultural Rights (ICESCR), 20,
122, 1602, 164, 167, 174-177
international human rights
discussion at Dumbarton Oaks conference,
14
history, 11-13
individuals as subjects, 14-16
International Labour Organization (ILO), 18, 61
international law
compatibility of European Convention on
Human Rights, 161-164
individuals as subjects, 58-62
individuals at centre, 11-12
interpretation, 67
Inze v. Austria, 110
IPRs, See intellectual property rights
Ireland, Paddy, 72, 82
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Jefferson, Thomas, 17

Jewish Society, American, 13

jointstock companies, 71—73, 82-83
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Europe), See Legal Affairs Committee

Kamoy Radyo Televizyon Yayincilik Ve
Organizasyon v. Turkey, 131

Kelsen, Hans, 12

Kempe, John, 85

Klabbers, Jan, 6061

Koessler, Maximilian, 68

Kohler, Josef, 93-95

La Fontaine, Henri, 64
Lannung, Hermod, 44
Lauterpacht, Hersch, 12
‘Subjects of the Law of Nations’, The
(1947), 60-61
International Bill of the Rights of Man, An
(1945), 3, 12-14, 167
view on civil and political freedoms, 16-17
view on Dumbarton Oaks proposals, 14
view on human rights, 12, 14-16
view on property rights, 17, 19-21, 48
view on social and economic freedoms,
17-19
work with Maxwell-Fyfe, 13
lawfulness, See rule of law
Layton, Walter Thomas, 1st Baron Layton, 40,
44, 48, 56
League of Nations
proposal for International Legal Code, 64
Legal Affairs Committee (of the Council of
Europe)
consideration of Teitgen’s list of guaranteed
liberties, 36
discussion of rights of petition, 42
extension of property rights to collective
bodies, 63-64
opposition to creation of a European Court,
3739
replacement of ‘collective bodies” with
‘corporate bodies’, 64-67
replacement of ‘corporate bodies’ with ‘legal
persons’, 67
legal fictions, See Article 1 of the First
Protocol-imprecision of meaning;
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incorporeal ‘things’; intangible
property; legal persons—meaning
legal personality
of corporate bodies, 7071
history, 59-62
ideologies, 73-75
of joint-stock companies, 71-73
legal persons
meaning, 54, 67-69
property rights under European
Convention, 52-55, 67
property rights under Roman law, 69—70
rights of petition, 36—46
See also collective bodies
legal pluralism, 71
legal possessions, See possessions
legal realism, 70
legal terms, 76
See also Article 1 of the First Protocol-
imprecision of meaning
legitimate expectation, 110-112
Lenzing v. the United Kingdom, 115
limited liability, 7173
Locke, John, 1920, 22
Loi du 21 mars 1749, 91
Loi du 25 mai 1791, 92
Loi du 7 janvier 1791, 92

Machlup, Fritz, 86
Magna Carta, 16, 85
Maitland, Frederic William, 68, 73, 76, 80-81
Marckx v. Belgium, 103-100, 110
margin of appreciation, 160-161
market freedoms, 7375
mask (persona), 69—70
See also legal persons
Maxwell-Fyfe, David
drafting of template for ECHR, 30, 33
proposals for a Commission and Court, 31
report to Assembly, 54
See also Legal Affairs Committee
support for inclusion of human rights in
Assembly’s agenda, 30
view on individuals as subjects of law, 43,
58-59
view on property rights, 51-52
work with Lauterpacht, 13
MGN v. the United Kingdom, 157
minimum possessions, 46—50
ministers, See Committee of Ministers
Mitchison, Gilbert, 44, 54-55

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108841771
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-84177-1 — Intellectual Property and the Human Rights of Companies in Europe
Aurora Plomer

Index

More Information

Index

195

monopolies, See Statute of Monopolies
moral persons, 68
See also legal persons
moral rationale (for Article 10)
balancing with A1P1 by the Commission,
139-141, 149-152
balancing with A1P1 by the Court,
135-141, 152-161
Mouvement Républicain Populaire (MRP), 66
Muller v. Austria, 102

Nally, Will, 48
natural law, 14, 20
natural persons, 69
See also individuals
negative freedoms, 17-19
neoliberalism, 66
non-governmental organizations (NGOs),
4046
Nozick, Robert, 22-23

Oliver, Peter, 2

Osterreichische Volkspartei (OVP) (Austrian
People’s Party), 66

ownership of property, See property rights

Paris Convention for the Protection of
Industrial Property (1883), 173
particuliers, 41
See also individuals
Patent Law Amendment Act 1852, 86
patents, See intellectual property rights
Patents Act 1977, 86
Patents, Designs, and Trade Marks Act 1883,
86
paterfamilias, 69
peaceful enjoyment of possessions, 55-56
See also Article 1 of the First Protocol
Penrose, Edith, 86
Pernot, Georges, 49, 52-54
persona (mask), 69—70
See also legal persons
personal freedom, 16
See also freedoms
personality theory, 24-26
personnes morales, 36—40
See also legal persons
persons, See groups of individuals; fictitious
persons; individuals; legal personality;
legal persons
petition, See rights of petition

Peukert, Alexander, 95
Philip, André, 48
‘Pirate Bay’ case, 152, 155-156, 159, 161
political freedoms, 16-17
political ideologies
underpinning concept of legal personality,

73775
Pollock, Frederick, The History of English
Law, 73, 76, 8o

Pope Innocent IV, 70
Popular Republican Movement (MRP), 66
positive freedoms, 17-19, 2426
positive law
transcendence of human rights over, 14
possessions
company shares as, 82-83
conflation of tangible possessions and
intangible rights, 76—77, 79-82
enjoyment, 55-56
See also Article 1 of the First Protocol
inclusion of intangible property, 102—-112
inclusion of intellectual property rights, 6,
113-124
minimum necessary to live life with dignity,
4650
See also property rights
under French Civil Code, 79-8o
under Roman law, 77—79
Pressos Compania Naviera v. Belgium, 111
Principles of the Law of Personal Property
(Williams), 89
private property, See property rights
property rights
of collective bodies, 63-64
of corporate bodies, 64-67
as enjoyment of possessions, 55-56
as fundamental human right, 4650
of legal persons under Furopean
Convention, 5255, 67
of legal persons under Roman law, 69—70
power of ECtHR to review deprivations,
50-52
See also Article 1 of the First Protocol
view of Lauterpacht, 17, 19—21
view of Waldron, 21-22, 2426
Protocol 1, See Article 1 of the First Protocol
public interest, 21, 97, 124, 160-161, 175
See also deprivations of property

real entity theory, 70-71
Regulation (EC) No. 40/94 (1993), 121
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res (things), 70
See also corporeal things
Revue du Droit Sociale, La, 66
Right to Private Property, The (Waldron),
21-22, 2420
rights, See classical human rights; European
Commission of Human Rights;
European Convention on Human
Rights; European Court of Human
Rights; freedoms; human rights;
intellectual property rights;
international human rights; property
rights; rights in personam; rights in
rem; rights of petition; Universal
Declaration of Human Rights
rights in personam, 69, 77
See also intangible property
rights in rem, 7o, 78
See also tangible possessions
Rights of Man, The (Wells), 21
rights of petition
drafting of template for ECHR, 30
intersection with property rights, 29
by legal persons, 36-46
Roberts, Emrys, 55
Rognstad, Ole-Andreas, 95
Rolin, Henri
extension of property rights to collective
bodies, 52, 54-55, 63-64
opposition to creation of a European Court,
38, 40, 44
opposition to inclusion of property rights,
4849, 55
Roman law
corporeal things and incorporeal rights,
8082
possessions, 77—79
property rights of fictitious persons, 6g—70
See also civil law
Ruckelshaus v. Monsanto, 95
rule of law, 125-129
Ryan, Alan, 23

Safarov v. Azerbaijan, 126, 129
Sands, Philippe, 12, 19
Savigny, Friedrich Carl von, 68, 70-71, 78
Schmal, Jan, 52
Schuman, Robert, 30, 51
Seymour v. Osborne, 94
shares
as intangible possessions, 82-83

SIA AKKA/LAA v. Latvia, 132
Siemens, Werner, 93
Simpson, A. W. Brian, 12-13, 28, 63
Smith Kline and French Laboratories v. the
Netherlands, 114-115
SmittIngebretsen, Hermann, 51
social and economic freedoms, 17-19
Socialists, 63
See also Rolin
South India Company, 82
Spaak, Paul-Henri, 46, 50
See also Assembly
Special Rapporteur in the Field of Cultural
Rights, 167, 175
Spielmann, Dean, 2
Sporrong and Lonroth v. Sweden, 98, 106-109,
124
State interference, See civil and political
freedoms; deprivations of property
Statute of Monopolies, 86
Statute of the Council of Europe, 30-31
Struye, Paul, 55
subjects
of international human rights, 14-16
of international law, 58-62
‘Subjects of the Law of Nations’, The
(Lauterpacht), 6061
Sunday Times, The v. the United Kingdom, 142
Sweetman, Gerard, 49

tangible possessions
conflation with intangible rights, 7677, 79-82
See also corporeal things
Teitgen, Pierre-Henri

conflation of individual human rights and
economic freedoms, 31-33

drafting of template for ECHR, 30, 33

extension of property rights to legal persons,
52-55

list of guaranteed liberties, 35

objection to dilution of rights of petition, 31,
e

proposal for rights of petition by legal
persons, 36—40

proposals for a Commission and Court, 31

replacement of ‘collective bodies” with
‘corporate bodies’, 64-67

replacement of ‘corporate bodies” with ‘legal
persons’, 67

replacement of ‘property” with ‘possessions’,

55-56

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108841771
www.cambridge.org

Cambridge University Press & Assessment

978-1-108-84177-1 — Intellectual Property and the Human Rights of Companies in Europe
Aurora Plomer

Index

More Information

Index 197

reports to Assembly, 36, 47
See also Legal Affairs Committee
support for inclusion of human rights in
Assembly’s agenda, 30
view on deprivations of property, 5o
terms (law), 76
See also Article 1 of the First Protocol—
imprecision of meaning
things, See corporeal things; incorporeal
‘things’; intangible property; res; rights
in rem; tangible possessions
TMs (trademarks), See intellectual property
rights
Tokel v. Turkey, 125
trade unions
incorporation, 71—73
trademarks, See intellectual property rights

Trade-Related Aspects of Intellectual Property

Rights (TRIPS) Agreement, 2, 162,
172, 176

Treaty of London, See Statute of the Council
of Europe

TRIPS (Trade-Related Aspects of Intellectual
Property Rights) Agreement, 2, 162,
172, 176

trusts, 34, 39, 8o

Tulkens, Francoise, 67

UDHR, See Universal Declaration of Human
Rights
UEF (Union of European Federalists), 65
UN (United Nations), 11
legal personality, 59
See also Universal Declaration of Human
Rights
UN Charter, 11, 14
UN Special Rapporteur in the Field of
Cultural Rights, 167, 175
Ungoed-Thomas, Lynn, 39—40, 48
Union of European Federalists (UEF), 65
United Nations (UN), 11
legal personality, 59
See also Charter of the United Nations
United States Constitution, 17, 34, 39
Universal Declaration of Human Rights
(UDHR), 11

influence of Lauterpacht, 3
property rights, 2021
reflection of rights in European
Convention, 3, 21, 35-37,
41, 122
social and economic freedoms, 19
University of lllinois Foundation v. the
Netherlands, 113
unreal corporate bodies, 70—71
Upper Silesian Convention, 61
US Constitution, 17, 34, 39
utilitarianism, 2, 24, 87, 93
Utrillo case, See France 2 v. France

Valera, See De Valera

Van der Mussele v. Belgium, 110

VCLT (Vienna Convention on the Law of
Treaties), 67

Venice, 84

Vienna Convention on the Law of Treaties
(VCLT), 67

von Gierke, See Gierke

von Savigny, See Savigny

von Siemens, See Siemens

Waldron, Jeremy, The Right to Private
Property, 2122, 24—26

Wells, H.G., 21

Westphalian model, 59

WHO (World Health Organization), 61

Wiggins v. the United Kingdom, 103

Williams, Joshua, 8¢

WIPO (World International Property
Organization) treaties, 162

World Health Organization (WHO), 61

World International Property Organization
(WIPO) treaties, 162

World Trade Organization (WTO), See TRIPS
agreement

Wright, Quincy, 21

WTO (World Trade Organization), See TRIPS

agreement
X v. Austria, 101

Z v. the United Kingdom, 170
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