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Comparative legal history is generally understood to involve the
comparison of legal systems in different countries. This is an
experiment in a different kind of comparison. The legal world of
the first Elizabethans is separated from that of today by nearly half
a millennium. But the past is not a wholly different country. The
common law is still, in an organic sense, the same common law as it
was in Tudor times and Parliament is legally the same Parliament.
The concerns of Tudor lawyers turn out to resonate with those of
the present and this book concentrates on three of them: access to
justice, in terms of both cost and public awareness; the respective
roles of common law and legislation; and the means of protecting
the rule of law through the courts. Central to the story is the
development of judicial review in the time of Elizabeth I.

SIR JOHN BAKER is Emeritus Downing Professor of the Laws of
England, University of Cambridge. His recent publications include
The Reinvention of Magna Carta 1216-1616 (Cambridge, 2017) and
Collected Papers on English Legal History (Cambridge, 2013).
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THE HAMLYN TRUST

The Hamlyn Trust owes its existence today to the will of the
late Miss Emma Warburton Hamlyn of Torquay, who died in
1941 at the age of eighty. She came from an old and well-
known Devon family. Her father, William Bussell Hamlyn,
practised in Torquay as a solicitor and was a Justice of the
Peace for many years, and it seems likely that Miss Hamlyn
founded the trust in his memory. Emma Hamlyn was a
woman of strong character who was intelligent and
cultured; well versed in literature, music and art; and a lover
of her country. She travelled extensively in Europe and Egypt,
and apparently took considerable interest in the law,
ethnology and culture of the countries that she visited. An
account of Miss Hamlyn may be found, under the title “The
Hamlyn Legacy’, in volume 42 of the published lectures.

Miss Hamlyn bequeathed the residue of her estate on
trust in terms that, it seems, were her own. The wording was
thought to be vague, and the will was taken to the Chancery
Division of the High Court, which, in November 1948,
approved a scheme for the administration of the trust.
Paragraph 3 of the scheme, which follows Miss Hamlyn’s
own wording, is as follows:

The object of the charity is the furtherance by lecturers or
otherwise among the Common People of the United
Kingdom of Great Britain and Northern Ireland of the
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knowledge of the Comparative Jurisprudence and
Ethnology of the Chief European countries including the
United Kingdom, and the circumstances of the growth of
such jurisprudence to the Intent that the Common People
of the United Kingdom may realise the privileges which in
law and custom they enjoy in comparison with other
European Peoples and realising and appreciating such
privileges may recognise the responsibilities and
obligations attaching to them.

At present, there are eight trustees:

Professor Gordon Anthony, Queen’s University Belfast
Dame Laura Cox

Professor Roger Halson, University of Leeds

Professor Jane Mair, University of Glasgow

Mr Joshua Rozenberg

Professor Avrom Sherr, University of London (Chair)
Professor Chantal Stebbings, University of Exeter
Professor Thomas Watkin, Bangor University

From the outset, it was decided that the objects of the trust
could be best achieved by means of an annual course of public
lectures of outstanding interest and quality by eminent
lecturers, and by their subsequent publication and
distribution to a wider audience. The first of the lectures
was delivered by the Rt Hon. Lord Justice Denning (as he
then was) in 1949. Since then, there has been an unbroken
series of annual lectures published until 2005 by Sweet &
Maxwell and from 2006 by Cambridge University Press.
A complete list of the lectures may be found on pages x to
xiv. In 2005, the trustees decided to supplement the lectures

viii

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108837965
www.cambridge.org

Cambridge University Press

978-1-108-83796-5 — English Law Under Two Elizabeths
Sir John Baker

Frontmatter

More Information

THE HAMLYN TRUST

with an annual Hamlyn seminar, normally held at the
Institute of Advanced Legal Studies at the University of
London, to mark the publication of the lectures in printed
book form. The trustees have also, from time to time,
provided financial support for a variety of projects that, in
various ways, have disseminated knowledge or promoted, to
a wider public, understanding of the law.

This, the seventy-first series of lectures, was delivered
by Professor Sir John Baker at the University of Cambridge,
the University of Reading and Senate House, University of
London. The board of trustees would like to record its
gratitude to John Baker and also to the three venues that
generously hosted these lectures.

AVROM SHERR
Chair of the Trustees
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PREFACE

In 1983, at the end of the thirty-fifth series, Lord Hailsham
expressed confidence that ‘in 2018 (or thereabouts)
Miss Hamlyn’s seventieth lecturer will be preparing to deliver
his own series of lectures’. That must have seemed very far in
the future, but it has indeed now come to pass, and it has been
my privilege to make this contribution to what is now
a venerable collection. Underlying Lord Hailsham’s remark
was the concern that new ways would have to be found of
carrying out Miss Hamlyn’s intentions, as the law of this
country receded further from her understanding of it.
Certainly, in common with most of the previous lecturers,
I have had to adopt a free interpretation of her stipulations.
Her will provided for ‘the furtherance by lectures ... of the
knowledge of the comparative jurisprudence and ethnology
of the chief European countries . .. and the circumstances of
the growth of such jurisprudence . ..’, with a view to demon-
strating to the general public (‘the common people’) the
superiority of our law. Although she indicated that compar-
ison was to be made with other ‘European peoples’, few of
my precursors have tried to tackle legal history from a
comparative, let alone an ethnological, perspective. I hope it
was not too far ultra vires for me to attempt a different kind
of comparison, for which I can find no precedent. I have
sought to say something about the jurisprudence and legal
system of England, and the circumstances of its growth, from

XV
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PREFACE

a comparative angle but by making a comparison across time
rather than space.

Comparison over time can tell us at least as much
about where we are now as the kind of ethnological compar-
ison over space proposed by Miss Hamlyn; and it may also
assist a reciprocal understanding of the past. Historians often
like to think that they study the past in isolation, with protec-
tive social distancing, uninfected by preconceptions picked up
in today’s world. Sometimes, however, they make compari-
sons with the present covertly, while pretending not to; and
sometimes they do it inadvertently. In truth, if only through
the limitations of language, comparison is unavoidable.
Insofar as historical scholarship involves the study of change
over time, or just the differences due to time, it must deal with
the evolution of ideas, sentiments and institutions which keep
their old names as they mutate in reality. Our understanding
of former societies and modes of thought can therefore be
enhanced, rather than distorted, by occasionally venturing to
discuss the longer-term changes — and also the continuities -
more openly.

I have spent much of my career working on the six-
teenth century, and so it seemed natural to choose the long
reigns of two admired queens four centuries apart. The world
of the first Elizabethans' is sufficiently different from our own,
while being at the same time organically connected with it, to
have made this an intriguing and challenging exercise. Some

' To avoid circumlocution, I have throughout used the word ‘Elizabethan’
(unless with qualification) to refer to the period of Elizabeth I (1558-1603).

Xvi
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PREFACE

features of the Elizabethan legal world are already well known,
but others, particularly in relation to public law, have had to be
exhumed from long-dormant manuscript materials. Several
major differences, some striking resonances and perhaps even
a few potential lessons emerge from the comparison.

Miss Hamlyn’s will spoke of ‘this country’, almost
certainly meaning England, though the Chancery Division
saw fit to reword it as ‘the United Kingdom’. Since there was
no United Kingdom in the time of the first Elizabeth, I have
had to limit myself to the original intent. With respect to
another aspect of that intent, it will be evident from some
contemporary passages cited at the end of Chapter 2 that our
Elizabethan forebears were as eager as Miss Hamlyn was to
compare the happy state of the English with the misery of
those less fortunate ‘European peoples” who lived outside the
common law. For practical reasons, however, I have not
attempted to assess how right or wrong they were with regard
to the multifarious continental legal systems of the sixteenth
century, and certainly not to make any comments on the
European laws of today.

This book goes into more detail than the lectures as
delivered in November 2019, but it does not pretend to be
a comprehensive outline of the legal history of either
Elizabethan period. I have confined it to some salient features
that lend themselves to comparison, and tried to avoid too
much technicality. In that connection, I am grateful to my
wife Liesbeth for her valuable comments on the draft lectures.
I also acknowledge the helpful comments received at an early
stage from the anonymous referees. Quotations from law-
French texts have been translated into English, and original

xvii
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English texts have been transposed into modern spelling with
modern punctuation, even when taken from printed editions.
I have nevertheless provided full references, many of them to
unpublished Elizabethan manuscripts, for those who wish to
know my sources.

xviii
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