Cambridge University Press

978-1-108-83684-5 — Dispute Settlement Reports 2018
Corporate Author World Trade Organization

Excerpt

More Information

Russia - Commercial Vehicles

RUSSIA - ANTI-DUMPING DUTIES ON LIGHT

COMMERCIAL VEHICL

ES FROM

GERMANY AND ITALY

Report of the Appellate

Body

WT/DS479/AB/R and Add.1

Adopted by the Dispute Settlement Body

on 9 April 2018

Russian Federation, Appellant/Appellee
European Union, Other Appellant/Appellee

Brazil, Third Participant

China, Third Participant

Japan, Third Participant

Korea, Third Participant
Turkey, Third Participant
Ukraine, Third Participant
United States, Third Participant

TABLE OF CONTENTS

Appellate Body Division:

Zhao, Presiding Member
Bhatia, Member
Servansing, Member

Page

1. INTRODUCTION ..ottt 1181
2. ARGUMENTS OF THE PARTICIPANTS ..o 1189
3. ARGUMENTS OF THE THIRD PARTICIPANTS ......ccocveieieienne 1189
4, ISSUES RAISED IN THIS APPEAL .....cccooieivieieeceeeeeee 1189
5. ANALYSIS OF THE APPELLATE BODY .....coooviiviiiiiieieeieeeene 1193
5.1  Definition of Domestic Industry...........cccceoererenenienieieene 1193

5.1.1  Introduction.......cceeceeieeienierieseere e 1193

5.1.2 Panel's findings ........cccceeeeereierienienieeee e 1193

5.1.3 Article 4.1 of the Anti-Dumping Agreement................. 1196

DSR 2018111 1167

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108836845
www.cambridge.org

Cambridge University Press
978-1-108-83684-5 — Dispute Settlement Reports 2018
Corporate Author World Trade Organization

Excerpt
More Information

Report of the Appellate Body

5.2

53

5.4

1168

5.1.4 Whether the Panel erred in its interpretation and
application of Articles 3.1 and 4.1 of the

Anti-Dumping Agreement...........cceeeveveeervereeneerieenenns 1197
5.1.5 ConClUSIONS....c.eeeueiriiiiieniieiieiece et 1206
Price SUpPIesSion.......cceevuerierierieriiee e 1207
5.2.1 The 2009 rate of return used to construct the target
dOMESTIC PIICE ...veeueieneieiieeiieiieie ettt 1207
52.1.1  Introduction.......c.cecceeeeeeceeniencnencncncneenne. 1207
5.2.1.2  Panel's findings .........cccoovevvevrevrinienierieennens 1208
5.2.1.3  Articles 3.1 and 3.2 of the Anti-
Dumping Agreement............ccceeeveeeververenenne 1209
5.2.14  Whether the Panel erred in its
interpretation and application of
Articles 3.1 and 3.2 of the Anti-
Dumping Agreement in connection with
the financial CriSiS .....ceveveeeererieieceeeeenee 1213
5.2.2 Article 11 of the DSU ......ooiiiiiiiiiiieeeeeeeeee 1216
5221 Introduction.......c.cececeeveeeveniencnenicncnencenne. 1216
5.2.2.2  Panel's findings ........cccoovvevvevrveciieienierieennene 1217
5.2.2.3  Whether the Panel findings are internally
incoherent and inconsistent.......................... 1219
5.2.3 The ability of the market to absorb further price
TIICTEASES -.cnvenvenveteeteententente ettt et e b et sbe b eaeene 1223
523.1  Introduction........ccceeeeeieieeneneneneiceeeeneen 1223
5.2.3.2  Panel's findings ......ccoccevverieiieiineeeeee 1224
5.2.3.3  Whether the Panel erred in its
interpretation and application of
Articles 3.1 and 3.2 of the Anti-
Dumping Agreement in connection with
further price increases..........cccecveeververieennens 1225
5.2.4 CoNCIUSIONS.....couiiieiiiiriiniiieeteteee e 1232
Confidential Investigation Report...........ccccovererinencncneennne. 1234
5.3.1 Introduction.........ccoceerueeiieerienieeie et 1234
5.3.2 Panel's findings ........ccceeevevierienieieeeeeeeeeeee e 1235
5.3.3 Whether the Panel acted inconsistently with Article
11 of the DSU and Article 17.6 of the Anti-
Dumping Agreement. ........cecuveeeeeereienieeneenieeieeee e 1236
5.3.4 ConClUSIONS.....cocueiiriiriiniiniiniieiteteteesee e 1245
Related Dealer........ccoviiiiiiiiiniiieieeeeec e 1247
541 INntroduCtion........coceeeeriereriseeeeeee e 1247
DSR 2018111

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108836845
www.cambridge.org

Cambridge University Press

978-1-108-83684-5 — Dispute Settlement Reports 2018
Corporate Author World Trade Organization

Excerpt
More Information

Russia - Commercial Vehicles

5.4.2 Panel's findings ........cccoeeverieiienieniee e 1247

5.4.3 Whether the Panel erred in its interpretation of
Articles 3.1 and 3.4 of the Anti-Dumping

AGIEEIMENL ...ttt 1248
5.4.4 Whether the Panel erred in its application of Articles
3.1 and 3.4 of the Anti-Dumping Agreement................ 1253
5.4.5 CONCIUSIONS ...c.vervirveriieiieiieienierieeeeeeereeese e 1255
5.5  Essential Facts .......cocoveiiiiiiiiiiinininenceeccccesce e 1255
5.5.1 INtroduction......c..ccceeeeeeienienenineneeeeeee e 1255
5.5.2 Panel's findings ......c.ccoceeveieniiiniiieeeee e 1256
5.5.3 Atticle 6.9 of the Anti-Dumping Agreement ................ 1258
5.5.4 Whether the Panel erred in allegedly finding that an
inconsistency with Article 6.5 automatically entails
an inconsistency with Article 6.9 ..........ccceeeeennnnn. 1262
5.5.5 Whether the Panel erred in its finding relating to the
customs electronic database .........c..coecevererirencrenenenn 1265
5.5.6 Completion of the analysis..........cceceveerrervreenienieeens 1270
5.5.7 Whether the Panel erred in its interpretation and
application of Article 6.9 of the Anti-
Dumping Agreement in relation to sources of
INFOrMAtION ....eviiiiiieiieieiee e 1272
5.5.8 Completion of the analysis..........ccccererererenencncene 1278
5.5.9 CONCIUSIONS ...c..ervirveriieiieieienieniieeeeeeereeere e 1280
6. FINDINGS AND CONCLUSIONS ......ccooiiiiniiiineeeeneeeeseeenene 1281
6.1  Definition of Domestic Industry...........ccceevvevienieviiecieeiereenenn 1281
6.2 Price SUPPIESSION .....ocvvievieiieriereeie et cteeste et eeee et e sre e 1282
6.3  Confidential Investigation Report ............cccooeevvriiriienienrennns 1284
6.4  Related Dealer........ccccooueiinininininiiieiecenesesceeeceene 1285
6.5  Essential Facts ......ccccoceoevineriniincinincineneeeseceeeeceeeeee 1286
6.6  Recommendation........c.ccccveverenieininieenenecneneceeee e 1288
DSR 2018:11T 1169

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108836845
www.cambridge.org

Cambridge University Press
978-1-108-83684-5 — Dispute Settlement Reports 2018
Corporate Author World Trade Organization

Excerpt
More Information

Report of the Appellate Body

LIST OF ANNEXES"

ANNEX A

NOTICES OF APPEAL AND OTHER APPEAL

Contents Page
Annex A-1 Russia's Notice of Appeal 1289
Annex A-2 | European Union's Notice of Other Appeal 1293
ANNEX B
ARGUMENTS OF THE PARTICIPANTS
Contents Page
Annex B-1 Executive summary of Russia's appellant's 1297
submission
Annex B-2 | Executive summary of the European Union's other 1300
appellant's submission
Annex B-3 | Executive summary of the European Union's 1305
appellee's submission
Annex B-4 | Executive summary of Russia's appellee's submission 1309

*

The Notices of Appeal and Other Appeal and the executive summaries of written submissions
contained in this Addendum are attached as they were received from the participants and
third participants. The content has not been revised or edited by the Appellate Body, except that
paragraph and footnote numbers that did not start at one in the original may have been re-numbered
to do so, and the text may have been formatted in order to adhere to WTO style. The executive
summaries do not serve as substitutes for the submissions of the participants and third participants in
the Appellate Body's examination of the appeal.

1170

DSR 2018:1II

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108836845
www.cambridge.org

Cambridge University Press

978-1-108-83684-5 — Dispute Settlement Reports 2018
Corporate Author World Trade Organization

Excerpt
More Information

Russia - Commercial Vehicles

ANNEX C

ARGUMENTS OF THE THIRD PARTICIPANTS

Contents Page
Annex C-1 Executive summary of Brazil's third participant's 1313
submission
Annex C-2 | Executive summary of Japan's third participant's 1315
submission
Annex C-3 Executive summary of Ukraine's third participant's 1316
submission
Annex C-4 | Executive summary of the United States' third 1317
participant's submission
ANNEX D
PROCEDURAL RULINGS
Contents Page
Annex D-1 | Procedural Ruling of 4 March 2017 regarding 1319
modification of the dates for the filing of written
submissions
Annex D-2 | Procedural Ruling of 7 November 2017 regarding 1322
additional procedures for the protection of business
confidential information

DSR 2018:1II

1171

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108836845
www.cambridge.org

CAMBRIDGE

Cambridge University Press

978-1-108-83684-5 — Dispute Settlement Reports 2018
Corporate Author World Trade Organization

Excerpt

More Information

@© in this web service Cambridge University Press www.cambridge.org


www.cambridge.org/9781108836845
www.cambridge.org

Cambridge University Press
978-1-108-83684-5 — Dispute Settlement Reports 2018
Corporate Author World Trade Organization

Excerpt

More Information

Russia - Commercial Vehicles

ABBREVIATIONS USED IN THIS REPORT

Abbreviation

Description

Anti-Dumping Agreement

Agreement on Implementation of Article VI of the General Agreement
on Tariffs and Trade 1994

BCI

business confidential information

confidential investigation
report

Eurasian Economic Commission, DIMD, Findings from the
anti-dumping investigation relating to light commercial vehicles
originating in Germany, Italy, Poland and Turkey and imported into
the common customs territory of the Customs Union

(Confidential version) (Moscow, 2013)

(Panel Exhibit RUS-14 (BCI))

Customs Union

Customs Union between the Republic of Belarus, the Republic of
Kazakhstan, and the Russian Federation

Customs Union
Commission

Customs Union Commission

DIMD

Department for Internal Market Defence of the EEC

draft investigation report

Eurasian Economic Commission, DIMD, Report on the findings of the
anti-dumping investigation on imports of light commercial vehicles
from Germany, Italy, Poland, and Turkey (Non-confidential version)
(Draft report,

28 March 2013) (Panel Exhibits EU-16 and RUS-10)

DSB Dispute Settlement Body

DSU Understanding on Rules and Procedures Governing the Settlement of
Disputes

EAEU Eurasian Economic Union

EEC Eurasian Economic Commission

electronic customs database

Electronic customs database of national customs authorities of the
Customs Union between the Republic of Belarus, the Republic of
Kazakhstan, and the Russian Federation

Fiat Fabbrica Italiana Automobili Torino

GATT 1994 General Agreement on Tariffs and Trade 1994

GAZ Gorkovsky Avtomobilny Zavod

LCVs light commercial vehicles

MIT Ministry of Industry and Trade of the Russian Federation

non-confidential
investigation report

Eurasian Economic Commission, DIMD, Findings from the
anti-dumping investigation relating to light commercial vehicles
originating in Germany, Italy, Poland, and Turkey and imported into
the common customs territory of the Customs Union (Moscow,2013)
(Non-confidential version) (Panel Exhibits EU-21 and RUS-12)

Panel Interim Report

Interim Report of the Panel issued to the parties on 26 August 2016

Panel Report Panel Report, Russia — Anti-Dumping Duties on Light Commercial
Vehicles from Germany and Italy, WT/DS479/R and Add.1
PCA Peugeot Citroen Automobiles SA
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Abbreviation

Description

PCR

Peugeot Citroén Russia

period of injury assessment

1 January 2008 to 31 December 2011

period of investigation

1 July 2010 to 30 June 2011

RUB Russian roubles
Sollers Sollers-Elabuga LLC
USD US dollars

Vienna Convention

Vienna Convention on the Law of Treaties, done at Vienna, 23 May
1969, UN Treaty Series, Vol. 1155, p. 331

Working Procedures

Working Procedures for Appellate Review, WT/AB/WP/6, 16 August
2010

WTO

World Trade Organization
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PANEL EXHIBITS CITED IN THIS REPORT

questionnaire response of
31 January 2013

Panel q A0
Exhibit Short title Description
EU-4 Sollers' updated questionnaire Response dated 31 January 2013 by Sollers-
response of 31 January 2013 Elabuga LLC to the EEC's "Questionnaire to

Determine Material Injury to an Industry in the
Member States of the Customs Union for
Manufacturers" (Non-confidential version)

EU-6 Turin Auto's updated Response dated 31 January 2013 by Turin Auto

to the EEC's "Questionnaire for Trading Houses"
(Non-confidential version)

EU-8 Daimler's and Mercedes'
comments of 16 March 2012 on
the public hearing

Letter dated 16 March 2012 from Daimler AG
and CJSC Mercedes-Benz RUS to the MIT,
concerning "Information to be presented ...
during the public hearings scheduled for 22
March 2012 in respect of the anti-dumping
investigation concerning light commercial
vehicles conducted by the Ministry for Industry
and Trade of the Russian Federation under the
claim of OOO Sollers-Elabuga"

(including Annexes 1-9)

EU-11 Volkswagen's comments of
6 April 2012 on the public hearing

Letter dated 6 April 2012 from Volkswagen AG
to the MIT, concerning the public consultation of
22 March 2012 (anti-dumping investigation on
light commercial vehicles from Germany, Italy,
Poland and Turkey)

EU-12 Annex 2 to Volkswagen's
comments of 6 April 2012

Republic of Tartastan Business Center, Press
article, "Ford Sollers Elabuga plant delivered
first 1200 cars to dealers", 1 March 2012

EU-16 draft investigation report

Eurasian Economic Commission, DIMD, Results
of the anti-dumping investigation with regard to
light commercial vehicles originating in
Germany, Italy, Poland and Turkey imported
into the common customs area of the Customs
Union (Non-confidential version) (Draft report,
28 March 2013)

EU-19 Daimler's and Mercedes'
comments of 11 April 2013 on the
draft investigation report

Letter dated 11 April 2013 from Daimler AG and
ZAO Mercedes-Benz RUS, concerning
"Comments presented on the Report of 28 March
2013, prepared by the Department of Protection
of Internal Market of the Eurasian Economic
Commission on the preliminary findings of the
anti-dumping investigation in respect of light
commercial vehicles originating in Germany,
Italy, Poland and Turkey and imported into the
common customs territory of the Customs Union
of Russia, Belarus and Kazakhstan"
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Panel

Exhibit Short title

Description

EU-20 PCA's and PCR's comments of 11
April 2013 on the draft
investigation report

Letter dated 11 April 2013 from Peugeot Citroén
Automobiles SA (PCA) and Peugeot Citroén
Russia (PCR), concerning "the report on the
results of the anti-dumping investigation in
respect of light commercial motor vehicles
originated from Federal republic of Germany,
Italian republic, Polish Republic and Republic of
Turkey and imported into the common customs
territory of the Customs Union"

EU-21 non-confidential investigation
report

Eurasian Economic Commission, DIMD,
Findings from the anti-dumping investigation
relating to light commercial vehicles originating
in Germany, Italy, Poland, and Turkey and
imported into the common customs territory of
the Customs Union (Non-confidential version)
(Moscow, 2013)

EU-22 EEC Decision No. 113

Eurasian Economic Commission, Board
Decision No. 113 of 14 May 2013, "Regarding
the application of an anti-dumping measure by
introducing an anti-dumping duty on light
commercial vehicles originating from the Federal
Republic of Germany, the Italian Republic and
the Republic of Turkey, and imported into the
common customs territory of the Customs
Union"

EU-31 Comments of the Association of
Turkish exporters from the
automotive industry of

11 February 2012

Letter dated 11 February 2012 (No. 14/02-11)
from the Association of Turkish exporters from
the automotive industry, concerning the dumped
import [and its conditions], the possible injury to
the domestic industry, the causal link between
the two and the national interest factor in the
investigation

RUS-2 Notice of Initiation

Ministry of Industry and Trade of the Russian
Federation, Order No. 1587 (15 November
2011), Notice "On Initiation of Anti-dumping
Investigation related to Light Commercial
Vehicles Originating from German, Italy, Poland
and Turkey and Imported into the Single
Customs Territory of the Customs Union"

RUS-10 draft investigation report

Eurasian Economic Commission, DIMD,
Findings from the anti-dumping investigation
relating to light commercial vehicles originating
from Germany, Italy, Poland and Turkey and
imported into the single customs territory of the
Customs Union (Non-confidential version)
(Draft report, 28 March 2013)
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Panel

Exhibit Short title Description

RUS-12 non-confidential investigation Eurasian Economic Commission, DIMD,

report Findings from the anti-dumping investigation
relating to light commercial vehicles originating
in Germany, Italy, Poland, and Turkey and
imported into the common customs territory of
the Customs Union of the Department for
Internal Market Defence of the Eurasian
Economic Commission (Non-confidential
version) (Moscow, 2013)

RUS-14 Confidential investigation report Eurasian Economic Commission, DIMD,

(BCI) Findings from the anti-dumping investigation
relating to light commercial vehicles originating
in Germany, Italy, Poland and Turkey and
imported into the common customs territory of
the Customs Union (Confidential version)
(Moscow, 2013)

RUS-18 EEC Letter No. 14-176 Letter No. 14-176 dated 11 April 2013 from the
Eurasian Economic Commission to ZAO
Mercedes-Benz RUS and OOO Volkswagen
Group RUS
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