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overview, 97
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efficiency and, 92-93
price and, 94
redistribution, 46, 84, gg—101
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district of Columbia and state of Maryland
v. Trump (D. Md. 2018), 13738
division of labor
alienation and, 47—48
asset accumulation and, 118
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rules of, 75
as driving mechanism for innovation, 14, 42
education, government providing as
counteracting alienation, 47—48
law and, 14
limitations of, 14, 42
market expansion and, 6, 105-6, 118
pin factory example, 14
production and, 14, 42
“truck, barter, and exchange” and, 118, 152
unequal accumulation and distribution and, 14
wealth accumulation and, 14
Dolan v. Tigard (1994), 139
Driesen, David M., 94
due process, 53. See also natural justice
duty, 45, 59-60
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culture and, 96

efficiency and, 92

emotion and, g6

Homo economicus and, go (See also Homo
economicus)

judicial opinion citations of Smith and, 121
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116-17
expectancy, 146
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problems of, 147
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fair market value
in natural justice, 54-55
overview, 19—20
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farming stage of development, 41—42, 104—5
federal rule of evidence 136
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dynamic nature of, 61-64
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gifts, judicial opinion citations of Smith regarding,
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basic role of, 46
commerce and, 45
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judicial opinion citations of Smith regarding,
120
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Haakonssen, Knud, 17, 32, 40, 42, 45
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Smith regarding, 135-37
herding stage of development, 41—42, 1045
history
common law compared, 8o
ideal justice and, 79-8o
redressing past wrongs, problems with, 84
Smith and, 21, 79-80
history of astronomy (Smith), 23, 121,
124
Holmes, Oliver Wendell, 140
homeless. See necessaries
Homo economicus
“Adam Smith problem” and, 122, 12425
“calculus of choice” and, 92
characteristics of, 6, 89
conflation of self-interest and common interest,
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cost-benefit analysis and, 92-94
economic analysis of law and, go
efficiency and, 92-93
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“impartial spectator” versus, 6, 89, 97
lack of neutrality and objectivity, 1012
markets and, 101
methodological individualism and, 95
necessaries and, 96—97
objective nature of, g1—92
origins of, g1
overview, go—91
“point of viewlessness,” 91-92
referent of, 102
self-interest and, 92
shared core values and moral sentiments and, g6
slavery and, 96
wealth accumulation and, 101
wealth maximization and, 92, 95
Homo identicus
characteristics of, 97
class struggle and, 99
critical legal theory and, 89—9o, 97
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factionalism and, 98
identity politics and, 97
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interpretive point of view and, 97-99
lack of neutrality and objectivity, 101—2
law viewed as subjective and political, gg—100
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mutual sympathy, rejection of, gg-100
overview, Qo
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human behavior, search for mechanism of, 21
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overview, 97
problems with, 154
Smith and, 20
social construction of identity and, 100
ill. See Necessaries
illegal trade, 106
“impartial spectator” metaphor
“Adam Smith problem” and, 122, 12425
beneficence and, 35
bias and, 31
church, moving vantage point away from, 65
common interest advanced by, 66
common law judge compared, 32
communication and interpretation, norms and
rules of, 65-66 (See also Communication and
interpretation, norms and rules of)
conscience and, 30
development of concept, 17
economics, not motivated by, 31
everyday people, moving vantage point in, 65
Homo economicus versus, 6, 89, 97 (See also
Homo economicus)
Homo identicus versus, 6, 89, 101 (See also Homo
identicus)
identity politics versus, 20
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spectator)
judgment, as mechanism for, 30-31, 65, 77
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lack of neutrality and objectivity, 1012
as mediating between Homo economicus and
Homo identicus, 102—3
as mediating between self-interest and common
interest, 36—37, 59, 66, 103
mutual sympathy and, 3738
outer impartial spectator (See Outer impartial
spectator)
overview, 5, 65
reasonable expectations and, 33-34
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relationship among metaphors, 18, 35
rule of law and, 32
shared core values and moral sentiments and, 31,
35, 7576
in the theory of moral sentiments, 21
unequal accumulation and distribution,
adjustments for, 34-35
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values embedded in, 102
“veil of ignorance” versus, 6
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in market process theory, 112-14, 117
induced variables (IVs), 113
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banishment and, 61
diagrammatic presentation, 6o
dynamic nature of, 61-64
formal social organization, relation to, 6164,
147-48
“impartial spectator” metaphor (See “Impartial
spectator” metaphor)
inner impartial spectator in, 40—41
“invisible hand” metaphor (See “Invisible hand”
metaphor)
law in, 19
“man in the mirror” metaphor (See “Man in the
mirror” metaphor)
overview, 5, 18
shunning and, 61
timeless nature of, 59
information economy, 110-12
information gaps, 114-15
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communication and interpretation, norms and
rules of, 76
in informal realm of social organization, 5
judgment and, 59-60
justice and, 40—41
outer impartial spectator, relation to, 76,
14748
shared core values and moral sentiments and,
59-60
innovation
cost-benefit analysis, insufficiency of, 1089,
112-13
disruption and, 114-17
division of labor as driving mechanism for,
14
entrepreneurism and, 114-15
exchange, importance of, 109
exchange networks and, 108—9g, 112
fruit price example, 115
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process of, 109
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wealth formation and, 109-10
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regarding, 126
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context of, 23-25
dynamic relationship among people and, 25
in economic realm of social organization, 35-36
inaccurate tropes regarding, 125
ironic element of, 13
judicial opinion citations of Smith regarding,
12520, 131, 142
in law, 22
in markets, 2122
non-judicial citations of Smith regarding, 121
one-dimensional caricature of Smith and,
143
overview, 5
relationship among metaphors, 18, 35
self-interest and, 2326, 35-36, 66
in the theory of moral sentiments, 21, 23-25, 121
unequal accumulation and distribution and,
24-25
utility, corresponding with, 40
in the wealth of nations, 23-25
iPad, 1
irrational discrimination, 149—50
Ttaly, economic freedom in, 153-54

Jacobs, Jane, 109-10
Japan
economic freedom in, 153-54
well-being in, 15253
judgment
aesthetics and, 78-79
“calculus of choice,” non-economic judgment
factors and, 95
defined, 77
ethics and, 78
“impartial spectator” as mechanism for, 30-31,
6s, 77
inner impartial spectator and, 5960
logic and, 78
meaning as derived from consequences, 77-78
normative sciences and, 77
pragmatism and, 77—78
“truck, barter, and exchange” and, 77
judicial opinion citations of Smith. See also
specific case
absence in significant cases, 139
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“Adam Smith problem” and (See “Adam Smith
problem”)

alcohol regulation, regarding, 138

antitrust law, regarding, 13435

capitalism, regarding, 142

competition, regarding, 127

contract law, regarding, 126

deregulation, regarding, 127

economic analysis of law and, 121

efficiency, regarding, 142

empirical evidence, 126

employment contracts, regarding, 13132

expectation of privacy, regarding, 137

foreign and domestic emoluments clause,
regarding, 13738

fourth amendment, regarding, 137

gifts, regarding, 138-39

government, regarding, 120, 142

hedonic damages, regarding, 135-37

increase over time, 126—27, 141

insurance, regarding, 126

“invisible hand,” regarding, 125-20, 131, 142

lack of compelling reasons for, 120

laissez-faire capitalism, regarding, 122, 12526,
129-30, 142

late nineteenth century through early twentieth
century, 129-30

late twentieth century through new
millennium, 13342

lectures on jurisprudence, 122

mercantilism, regarding, 130-33

mid-twentieth century, 13133

one-dimensional view of Smith, based on, 142

overview, 7, 11g—20

political nature of, 14142

prestige of Smith as reason for, 121-22

price fixing, regarding, 134-35

property, regarding, 120, 126, 142

research methodology, 122

self-interest, regarding, 120, 12520

1796 through early post-Civil War period,
127-29

Sherman act, regarding, 13435

taxation, regarding, 12629

the theory of moral sentiments, 122, 126, 138

time periods of study, 127

tort law, regarding, 126

trademark law, regarding, 132-33

types of cases, 126

under-informed view of Smith, based on, 12526

utilitarianism in, 12526

wealth maximization, regarding, 142
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jurisprudence theory of Smith
common interest, centrality of, 3
communication and interpretation, norms and
rules of, 75, 144
contemporary implications, 7
economic analysis of law distinguished, 14445
economics in, 50
jurisprudential point of view, 144
lack of scholarship on, 143
legal scholar, Smith as, 7-8
major work on, failure of Smith to complete, 8,
10
market jurisprudence (See Market
jurisprudence)
methods for understanding, 11
scientific method and, 8081
self-interest in conjunction with common
interest in, 4
social organization theory of Smith, integration
with, 143-44
jury trials, 135-37
justice
aesthetics in, 92, 152
affirmability in, 146-53
“calculus of choice,” not reducible to, 92, 154
common interest, as based in, 19, 83
communication and interpretation, norms and
rules of, 67-68
competing referents and, 88
discrimination and, 149—50
efficiency distinguished, 92
elements of, 49
equal distribution of property, not requiring,
148-49
equal justice under law, 144, 147
ethnicity and, 95
evolution of thinking regarding, 2—3
expectancy in, 146
in formal and informal realms of social
organization, 57
gender and, 95
ideal justice, 79-8o
“impartial spectator” metaphor, corresponding
with, g0-41
inner impartial spectator and, 40-41
in Lectures on jurisprudence, 50-51
market jurisprudence and, 146
mathematical equation, not reducible to, 145,
154
maturation of, 63
as mediating between authority and utility, 18
as mediating between self-interest and common
interest, 61
natural justice (See Natural justice)

Index

outer impartial spectator and, 40—41, 61

overview, 5

perfect justice, 79-80

as primary pillar in civil society, 2—3, 11, 18, 40,
49, 57, 14647, 154

profit versus, 18

protection of public interest (See Protection of
public interest)

purpose of, 37

race and, 95

reasonable expectations and, 145

reasonableness in, 14553

redressing past wrongs, problems with, 84

relationship among pillars, 18, 57, 61-62

religion and, g5

security of person and property (See Security of
person and property)

shared core values and moral sentiments and,
37, 152

“social justice,” 100-1, 148

as subservient to economics, 2

as subservient to politics, 2-3

the theory of moral sentiments and, 5-6

wealth maximization distinguished, 92

Kaldor-Hicks efficiency, 124

Kelo v. New London (2005), 139

Keynesianism, 134

Kirzner, Israel, 109, 113-15. See also market process
theory

Laissez-faire capitalism
judicial opinion citations of Smith regarding,
122, 12520, 129-30, 142
non-judicial citations of Smith regarding, 12022
utilitarianism and, 131
land planning, 151
Lane v. United States (4th Cir. 2002), 138-39
language. See also Communication and
interpretation, norms and rules of
“cave” example, 68-69
cultural situating of meaning in, 69
evolution of, 68-69
objects in, 69
referents in, 69
self-interest compared, 83
signifiers in, 69
Smith on, 68-69
triadic relationship in, 69
law
aesthetics in, 78-79
communication and interpretation, norms and
rules of, 70
competing referents in, 88
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culture and, 18
division of labor and, 14
efficiency and, 43
in formal realm of social organization, 19
historical evolution of, 15
Homo identicus, law viewed as subjective and
political by, gg—100
illegal trade and, 106
in informal realm of social organization, 19
integration with other disciplines, 85
“invisible hand” metaphor in, 22
market expansion, role in, 100, 118
natural law distinguished, 15-16
origins of, 11-13, 41, 61
in progress theory of Smith, 11
property, role in describing, 106—7
purposes of, 49
race and, 7374
reasonable and rational decision-making in, 14,
107
socially shared referent, need for, 70
in social organization theory of Smith, 11
standardization of, 107
“truck, barter, and exchange” and, 14
unequal accumulation and distribution, law
arising in response to, 12-13
law and economics. See economic analysis of law
law review articles, Smith in, 119-21, 143
Lebamoff enterprises v. Whitmer (6th Cir. 2020),
138
lectures on jurisprudence (Smith)
generally, 10-11
history in, 79-80
judicial opinion citations of Smith in, 122
justice in, 50-51
markets in, 48
mastery of law in, 10
stages of social development in, 41, 104-5
liberalism, 6
libertarianism, 139
Lochner v. New York (1905), 139—41
Locke, John, 33
logic
abductive logic, 8, 84-85, 89
judgment and, 78
“looking glass.” See “man in the mirror” metaphor,
27
loyalty, 45, 59-60
Lucas v. South Carolina Coastal Council (1994),
139
Lyft, 11

MacCormick, Neil, 10, 22-23, 51, 105
Machie, AL, 123

Mackinnon, Kenneth A.B., 32
Madison, James, 137
Magna Carta, 127, 137, 139
Maletz, Herbert N, 134
Malloy, Robin Paul, 7, 10-12, 32, 43, 52, 70-71, 04,
107, 121, 123-24, 135, 139, 149
“man in the mirror” metaphor
authority, corresponding with, 40
man as social being and, 36
as metaphor for society, 29
mutual sympathy and, 27, 29, 56, 66
overview, 5
in political realm of social organization, 36
relationship among metaphors, 18, 35
scientific evidence, 35
self-interest in context of community and, 27-28
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