
Cambridge University Press
978-1-108-83618-0 — Non-International Armed Conflicts in International Law
Yoram Dinstein 
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press

CONTENTS

Preface xv
Table of Cases xvii
Table of Treaties xxi
Table of Security Council Resolutions xxix
Table of General Assembly Resolutions xxxi
List of Abbreviations xxxiii

1 The Framework 1

I. Introduction 1

A. NIACs and IACs 1

B. LONIAC 4

C. No NIAC jus ad bellum 5

II. The Legal Strata of LONIAC 7

A. Treaty Law 8

B. Customary International Law 10

III. The Triple Classification of Violence during a NIAC 12

A. Hostilities 13

B. Ordinary Crimes 14

C. War Crimes 15

D. The Triple Classification and Wilful Killing 18

E. The Disparate Perspectives of Domestic and

International Law 19

IV. Motives and Goals of a NIAC 20

A. Motives 20

B. Goals 21

2 The Preconditions of a NIAC 23

I. The Beginning of a NIAC 23

II. NIACs Distinguished from Internal Disturbances 24

A. Isolated and Sporadic Acts of Violence 24

B. The Law Enforcement Paradigm 25

v

www.cambridge.org/9781108836180
www.cambridge.org


Cambridge University Press
978-1-108-83618-0 — Non-International Armed Conflicts in International Law
Yoram Dinstein 
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press

III. The Dichotomy of NIACs and IACs 26

IV. The Territorial Dimensions of NIACs 28

A. A NIAC as an Armed Conflict within the Territory of a

Single State 28

(a) The Internal Character of a NIAC 28

(b) Extraterritorial Spillover 30

(i) General Spin-off Effects 30

(ii) Cross-Border NIAC Hostilities in a

Neighbouring Country 30

(iii) NIAC Hostilities on the High Seas 31

(iv) Cyberspace 33

(c) The ‘War’ on Terrorism 33

(d) Divided Nations 34

V. A Clash between Organized Armed Groups inter se 35

A. Disappearance of the Government (a ‘Failing State’) 35

B. Governmental Weakness 36

C. Governmental Inaction 36

D. The Law Applicable 37

VI. Sufficient Organization 38

A. Insurgency Distinguished from Mob Violence 38

B. Insurgents as a Party to the Conflict 39

VII. Protracted Violence 41

A. The Temporal Element 41

B. How Much Time Is Required? 42

VIII. Intensity of the Fighting 43

A. Terrorist Activities 43

B. Intensity as an Independent Criterion 44

C. Indicia of Intensity 45

IX. The End of a NIAC 46

A. The Termination of Hostilities 46

B. A Peace Accord as a Requirement for the End of a NIAC 48

C. The Objectives and Standing of a Peace Accord 50

D. Post-Peace Accord Hurdles 51

3 Thresholds and Interaction of Armed Conflicts 53

I. The Three Thresholds of Armed Conflicts 53

A. Below-the-Threshold Violence 53

B. Over the First Threshold 54

C. Over the Second Threshold 55

(a) Government Armed Forces 56

(b) Dissident Armed Forces 57

vi 

www.cambridge.org/9781108836180
www.cambridge.org


Cambridge University Press
978-1-108-83618-0 — Non-International Armed Conflicts in International Law
Yoram Dinstein 
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press

(c) Other Organized Armed Groups under

Responsible Command 57

(i) A ‘Group’ 58

(ii) An ‘Armed’ Group 59

(iii) An ‘Organized’ Armed Group 59

(iv) The Five Factors of Organization 61

(d) Control over Territory 62

(e) Sustained and Concerted Military Operations 64

(f ) Capacity to Implement AP/II 65

D. Over the Third Threshold 65

II. Interaction between NIACs 67

A. Two or More NIACs within the Territory of the

Same State 68

B. Two or More NIACs within the Territories of

Adjacent States 68

III. Interaction between NIACs and IACs 71

A. Simultaneous Combinations of NIACs and IACs 71

B. Consecutive Combinations of NIACs and IACs 72

4 Fighters, Civilians and LONIAC 76
I. Fighters 76

A. Definition 76

B. Governmental Forces 76

C. Insurgent Organized Armed Groups 77

II. Civilians 79

III. Loss of Civilian Protection from Attack 79

A. The Concept of Direct Participation in Hostilities 79

B. Specific Activities 81

C. The Actors 82

IV. Why Are Insurgent Armed Forces Bound by LONIAC? 83

A. The Axiom 83

B. The Rationale 84

(a) Treaty Law 84

(i) Non-State Bearers of Obligations and Rights 85

(ii) Non-State Actors and Treaties 89

(iii) Agreements between Governments and Insurgents 91

(b) Customary International Law 93

5 Foreign Intervention in a NIAC 96

I. The Principle of Non-Intervention 96

A. The Principle and the Practice 96

B. ‘R2P’ 97

 vii

www.cambridge.org/9781108836180
www.cambridge.org


Cambridge University Press
978-1-108-83618-0 — Non-International Armed Conflicts in International Law
Yoram Dinstein 
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press

II. Military Intervention by a Foreign State in Support of the

Incumbent Government 98

A. The Requirement of Consent 98

(a) Consent as a Door-Opener to Foreign Intervention 98

(b) The Position of the Institut de Droit International 99

(c) The General Practice of States 101

(d) The Validity and Parameters of Consent 103

(e) Consent by Treaty 105

(f ) Revocation of Consent 106

(g) Constraints 107

B. ‘Failing States’ 108

III. Military Intervention by a Foreign State against the

Incumbent Government 109

A. Use of de facto Organs 109

B. Military Assistance to Insurgents 109

IV. Military Intervention by a Foreign State against Insurgents without the

Consent of the Incumbent Government 111

A. The Duty of Vigilance 111

B. ‘Extraterritorial Law Enforcement’ 112

V. The Hazards of Foreign Interventions 113

VI. The Applicable Law 115

A. LONIAC or IAC jus in bello? 115

B. Some Outstanding Problems 117

VII. Intervention in a NIAC by the Security Council 118

A. The UN Charter 118

B. The Case of Libya 121

C. The Range of the Security Council’s Intervention 122

D. UN Monitoring and Peacekeeping Forces 124

6 Recognition 127

I. Recognition of an Insurgent Government 127

A. Conditions for the Existence of a State and a Government 127

B. Recognition of a New Government 128

C. Issues Related to Recognition of Governments 130

(a) The Three Main Scenarios 130

(b) Formation of an Insurgent Government 131

(c) Only One Government Can Be Recognized at Any

Given Time 131

(d) Unlawful, Premature and Artificially

Prolonged Recognition 132

(e) De facto Recognition 133

(f ) Implied Recognition 134

(g) Recognition as a Step towards Intervention in a NIAC 135

(h) Democracy and Constitutionality 137

viii 

www.cambridge.org/9781108836180
www.cambridge.org


Cambridge University Press
978-1-108-83618-0 — Non-International Armed Conflicts in International Law
Yoram Dinstein 
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press

(i) Avoiding Recognition 138

(j) Government-in-Exile 139

D. Action by the Security Council 140

II. Recognition of a New State 141

III. ‘Recognition of Belligerency’ 142

A. ‘Recognition of Belligerency’ by the

Incumbent Government 142

B. ‘Recognition of Belligerency’ by Foreign States 144

C. Implied ‘Recognition of Belligerency’ 145

(a) Implied Recognition by the Incumbent Government

of Ruritania 146

(b) Implied Recognition by a Foreign State 148

IV. ‘Recognition of Insurgency’ 148

7 State Responsibility 150

I. The ILC Draft Articles 150

II. Attribution of Acts to the State 151

A. Organs of the State 151

B. Private Persons 152

C. Ultra vires Acts 153

III. Due Diligence 154

A. The Concept 154

B. Prevention 155

C. Punishment 156

IV. Mob Violence and Riots 157

A. Reasonable Precautions 157

B. Attacks against Foreigners 158

V. Insurgency 158

A. The Incumbent Government 158

(a) Acts of Commission 158

(b) Acts of Omission 159

(c) Failure to Exercise Due Diligence 160

(d) Force majeure 161

B. Successful Insurgents 162

(a) A New Government 162

(i) Attribution of Insurgent Acts 162

(ii) Retroactivity 163

(iii) Limitations 164

(iv) Dual Attribution 164

(v) Power-sharing 165

(vi) Return to Power 166

(b) A New State 166

C. Unsuccessful Insurgents 168

 ix

www.cambridge.org/9781108836180
www.cambridge.org


Cambridge University Press
978-1-108-83618-0 — Non-International Armed Conflicts in International Law
Yoram Dinstein 
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press

VI. Foreign Intervention 168

A. Responsibility of the Foreign State for Acts of Its Organs 168

B. Complicity 169

8 The Principal LONIAC Treaty Provisions 173

I. Common Article 3 173

A. The Text 173

B. Analysis 174

(a) Scope of Application 174

(b) Gaps and Flaws 175

(c) Humane Treatment 176

(d) ‘A Regularly Constituted Court’ 177

(e) Offer of Services by Impartial Humanitarian Bodies 179

(f ) Special Agreements 180

II. AP/II 181

A. Comparisons 181

(a) AP/II and Common Article 3 181

(b) AP/II and AP/I 182

B. Humane Treatment 184

(a) Fundamental Guarantees 184

(b) Collective Punishments 186

(c) Belligerent Reprisals 187

(d) The Protection of Children 188

(e) Internment 189

(f ) Penal Prosecutions 189

C. Wounded, Sick and Shipwrecked 191

(a) Protection and Care 191

(b) Medical and Religious Personnel 193

(c) The Emblem 195

D. The Civilian Population 195

(a) Protection from Attack 195

(b) Starvation of Civilians 197

(c) Works or Installations Containing Dangerous Forces 198

(d) Cultural Property 198

(e) Forced Movement of Civilians 199

(f ) Relief Action 200

9 Additional Treaty Texts 206
I. Treaties Explicitly Apposite to NIACs 206

A. Cultural Property 206

B. Weapons 208

C. Child-Soldiers 210

II. Treaties Implicitly Apposite to NIACs 211

A. Enforced Disappearances 211

x 

www.cambridge.org/9781108836180
www.cambridge.org


Cambridge University Press
978-1-108-83618-0 — Non-International Armed Conflicts in International Law
Yoram Dinstein 
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press

B. Weapons Treaties 212

(a) Biological Weapons 212

(b) Chemical Weapons 213

(c) Other Weapons 214

III. Search for Definitions 214

A. IAC Definitions 215

(a) Attacks 215

(b) Wounded, Sick and Shipwrecked 215

(c) Hors de combat 217

(d) Medical and Religious Personnel 217

(e) Medical Units and Transports 218

B. General Treaty Definitions 219

(a) Slavery and the Slave Trade 219

(b) Torture 220

(c) Taking of Hostages 223

(d) Acts of Terrorism 225

10 NIAC War Crimes 227
I. Individual Criminal Responsibility 227

A. The Nexus to a NIAC 227

(a) Crimes against Humanity and Genocide 227

(b) The Growth of NIAC War Crimes 228

B. The Statutes of the Ad Hoc International Tribunals 229

II. The Rome Statute of the ICC 231

A. NIAC War Crimes Based on Common Article 3 232

(a) The Crimes 232

(b) Scope of Application 236

B. Additional NIAC War Crimes 236

(a) The Crimes 236

(b) Analysis 237

(i) Protection from Attack 237

(ii) Pillage 240

(iii) Sexual Violence 240

(iv) Child-Soldiers 241

(aa) Recruitment and Use 241

(bb) Age 242

(cc) Direct Participation in Hostilities 242

(dd) Mere Membership in Armed Groups 243

(v) Displacement 244

(vi) Treacherous Killing or Wounding 244

(vii) No Quarter 245

(viii) Mutilations and Unjustified Medical Experiments 246

(ix) Destruction or Seizure of Property 246

 xi

www.cambridge.org/9781108836180
www.cambridge.org


Cambridge University Press
978-1-108-83618-0 — Non-International Armed Conflicts in International Law
Yoram Dinstein 
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press

(c) Interaction with AP/II 247

(d) Scope of Application 248

(e) The Kampala Amendments 251

(f ) Later Amendments 253

III. The Second Protocol to the CPCP 253

IV. Prosecution in a Foreign State and Extradition 254

A. Universal Jurisdiction 255

B. Extradition 257

(a) Political Offences 257

(b) NIAC War Crimes 257

V. Post-NIAC Amnesties 260

A. AP/II on Amnesty 261

B. Amnesty and Impunity 262

(a) The Validity of an Amnesty for NIAC War Crimes 262

(b) The Rome Statute of the ICC 264

(c) The Exercise of Universal Jurisdiction 265

11 LONIAC Customary International Law 267

I. The Evolution of LONIAC Customary Law 267

A. The Pace of the Evolution 267

B. Lex lata and lex ferenda 267

II. The Temporal and Spatial Scope of Application 269

III. The Customary Standing of LONIAC Treaty Provisions (beyond

Common Article 3) 271

A. AP/II 271

B. Other Treaties 273

(a) Weapons 273

(b) Cultural Property 275

IV. The Process of Osmosis from IAC jus in bello 276

A. Convergence of LONIAC and IAC jus in bello? 276

B. General Principles 278

(a) Distinction 279

(i) The Underlying Theme 279

(ii) The Protection of Civilian Persons 279

(iii) The Protection of Civilian Objects 280

(b) Unnecessary Suffering 281

C. Specific Norms 282

(a) Indiscriminate Attacks 282

(b) Proportionality 283

(c) Precautions 284

(d) Perfidy 284

xii 

www.cambridge.org/9781108836180
www.cambridge.org


Cambridge University Press
978-1-108-83618-0 — Non-International Armed Conflicts in International Law
Yoram Dinstein 
Table of Contents
More Information

www.cambridge.org© in this web service Cambridge University Press

V. LONIAC Rules Unrelated to IAC jus in bello 285

A. Detention (Internment) 285

B. Destruction of Opium Plantations or Oil Exports Sustaining

an Insurgency 287

VI. Divergence from IAC jus in bello 288

A. POW Status 288

B. Neutrality 290

C. Additional Hurdles 291

12 LONIAC and Human Rights Law 293
I. The Interrelationship between LONIAC and Human

Rights Law 293

A. Coexistence of LONIAC with Human Rights Law 296

B. LONIAC as lex specialis 297

C. Derogations from Human Rights 301

(a) The Right to Derogate 301

(b) Non-Use of the Right to Derogate 302

(c) Non-Derogable Human Rights 303

D. Limitations Built into Human Rights 304

II. Some Concrete Aspects of Interaction between LONIAC and Human

Rights Law 305

A. Human Rights Law within LONIAC 305

B. Human Rights Treaties dehors LONIAC 308

(a) Explicit Impact 308

(i) Persons with Disabilities 308

(ii) Child-Soldiers 308

(b) Implicit Impact 310

III. Non-Discrimination 311

A. Illicit Grounds of Discrimination 311

B. Nationality 312

IV. Refugees and ‘Non-Refoulement’ 313

A. Cross-Border Flow of Persons 313

B. The Flight of Refugees 314

C. Refugees and War Crimes 314

D. Fear of Persecution 315

E. ‘Non-Refoulement’ 316

Conclusions 318

Index of Persons 321
Index of Subjects 329

 xiii

www.cambridge.org/9781108836180
www.cambridge.org

