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Preface

This new edition places side by side the principal doctrines of
contracts, torts, unjust enrichment, and property of the United
States, England, France, Germany, and China. The materials
have been chosen so that these doctrines can be examined from
an historical, a functional, and a cultural point of view. Each
doctrine is placed in historical perspective. One can ask to what
extent differences in doctrines are due to differences in the common
law tradition, the civil law tradition, and in the experience of a non-
Western nation adapting Western law to its own needs. Cases are
presented alongside code provisions and commentaries to enable
one to compare the orthodox view of these doctrines with what
courts actually do. Scholars who take a functional approach to
comparative law, such as Arthur von Mehren and Hein Kőtz,
have observed similarities in what courts often show that they
have found solutions to common problems, which are masked by
formal statements of the doctrines that they apply. Finally, as the
materials illustrate, some differences in doctrine reflect differences
in culture, both amongWestern jurisdictions and between theWest
and China.

The innovation of the new edition is to cover Chinese law in the
same way. Given the cultural, linguistic, and ideological
differences, Chinese law continues to mystify Western lawyers.
Some think of Chinese law as a purely Western legal transplant
while others regard China as a unique jurisdiction governed by
traditions that cannot be compared with those of the West. The
truth, as this book has tried to illustrate, is somewhere in between.
The Chinese legal system takes the form of a typical civilian
jurisdiction but with its own distinct features. Among them are
the way in which the role of state-owned enterprises changes the
presuppositions of contract law, and the way Confucian ideals are
translated, in tort law, into a new form of liability, and, in property
law, into a more communitarian approach to rights.

Like the first edition, this edition is based on The Civil Law

System, published by Arthur von Mehren in 1957. He wrote, in the
Preface that “[t]his book had its beginning almost ten years ago”
when he left the United States to study law at Zurich, Berlin, and
Paris. Its “fundamental purpose was to give a student, having some
common law training, an insight into the workings of the civil law
system as typified by the French and German legal systems.” He
and James Gordley produced a second edition in 1977. Coverage
has changed. The book’s fundamental purpose is now to enable

xviii
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students in civil law as well as common law systems, and in both
China and the West, to gain insight into each other’s law.
Nevertheless, the inspiration is much the same. The comparative
study of law must be based, not only on formal statements of rules
by codes and commentators, but on what courts do. Differences
among laws are to be found, neither in formal differences among
rules, nor in easy generalizations about how “common law” and
“civil law” – or Western and Chinese law – may differ.

JAMES GORDLEY

HAO JIANG

PREFACE xix
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Foreword

For a long historical period, China had been an exporter of its
legal system. Chinese traditional law (e.g. the TangCode,唐律) had
influenced many Asian countries including Japan, Korea, and
Vietnam. In Chinese traditional law, as T’ung-tsu Ch’ü (瞿同祖)
concluded in his Law and Society in Traditional China (1961), the
family and the class system were fundamental features. The law
recognized that different laws are applicable to nobles, officials,
commoners, and the “mean” people based on their social status.
Much emphasis was given to status. Such a body of law
corresponded with the doctrine of the Confucianists, who
considered family and social status as the essential themes of li
(礼) and the backbone of the social order.

Since the Opium War broke out in 1840, China and the two
other east Asian countries, Japan and Korea, were obliged to face
a major societal change that had never occurred in the past
thousands of years. This change was a result of a clash of
civilizations between the East and the West. As a result, the
traditional laws in East Asia were replaced by Western style
modern laws and China changed from an exporter to an importer
of law. All three countries had to modernize their laws in order to
survive. Since then, the civilian legal tradition became the main
model for the three countries to follow. The traditional societies in
East Asia changed accordingly, and have shown a movement
similar to the one that Henry S. Maine described as from status to

contract.
As to the contemporary private law in East Asia, as Zentaro

Kitagawa (北川善太郎) described in “Development of Comparative
Law in East Asia” (in Reimann and Zimmermann, eds, The Oxford

Handbook of Comparative Law (2006), 259), “[t]he modern legal
systems of Japan, Korea, and China were once all shaped by the
reception of Western legal models, albeit to varying degrees and in
a variety of ways.” “Korea will continue to adhere to the Pandectist
approach. China is deviating from that approach and pursuing
a more pragmatic course. And Japan is on its way to building its
own civil law model but is still experimenting and deciding exactly
which course to pursue” (Albert H.Y. Chen, An Introduction to the

Legal System of the People’s Republic of China (4th edn.,
2011),186). The Japanese Civil Code, as a hybrid of French civil
law and German civil law, was amended and modernized in 2017,
and in its appearance continues to follow the German style; Korea
is still on the way to modernizing its Civil Code; the People’s

xx
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Republic of China will have its Civil Code in 2020. By reception, the
seeds of Roman law have been planted in the soil of East Asia.

Compared with Japan, the situation in China is much more
complicated. Since 1840, China suffered constantly from the
changes between reformation and revolution. From things to
institutions and to culture, great changes have occurred. From
the Qing Dynasty to the Republic of China and to the P.R. China,
changes of governments were carried out through revolutions.
Among the revolutions, there were many reformations. As
a result, the Civil Code (1929) of the Republic of China, which is
an Asian copy of German BGB, is now still applied in Taiwan area.
In Hong Kong, common law prevails, supplemented by Chinese
traditional law (customary law). In Macao, the 1966 Portuguese
Civil Code was in force until October 1, 1999. Now Macao has its
own Civil Code. In mainland China, a Civil Code will be enacted in
2020, by reorganizing, updating, and replacing the existing
General Provisions of Civil Law (2017), Contract Law (1999), Tort
Law (2009), Property Law (2007), Marriage Law (1980), and Law of
Succession (1985).

Anything, whether it is a house or a system, may be
demolished and rebuilt. However, the culture of a nation is
different. The Chinese civilization has continued for five thousand
years. One important reason for this continued existence is its
culture. Chinese culture is sustainable, because it is inclusive.
Chinese people are not “fools,” in the words of Rudolph von
Jhering, “who would refuse quinine just because it didn’t grow in
his back garden.” The reception of civil law in China is a good
illustration. After wars, turbulence and setbacks, and the
economic reform at the end of the 1970s, China had successfully
reformed its economic system from a planned economy to a market
economy, and follows a piece-meal approach towards the
codification of a Chinese Civil Code. Great progress has been
made. Today, China is of continually greater interest to the world.
With a background of both Chinese culture and socialist market
economy, Chinese civil law has become an attractive paradigm for
comparative studies.

For the following reasons I would like to recommend this book,
especially to law school students and scholars in the East Asia
region:

Firstly, the new edition adds Chinese law as an object for
comparative studies. More specifically, the book reviews the
transition of Chinese traditional laws and describes its
transformation in modern times. It includes both Chinese
substantive law (Chinese contract law, tort liability law, and so
forth) and the law of civil procedure. It not only includes positive
rules in statutes in China, but also cases and Chinese scholarly
materials. I believe it would be very helpful to those who are
interested in Chinese law.

FOREWORD xxi
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Secondly, following the mainstreamMarxism legal theory, the
nature of law is the reflection of the will of the ruling class. Every
law has its class nature. Therefore, in 1949 the new government of
China abolished all Kuomintang legislation as fraudulently
constituted authority (伪法统). The huge vacuum in law was filled
by policies of the Chinese Communist Party. For thirty years, the
continuity of private laws and common elements of different
private laws had been disregarded. This may be one reason why
there is no civil code in mainland China until today. Through
a comparative study of private law, people can discover not only
the differences among private laws, but also their common
features, and acquire a good understanding of the continuity of
history. Therefore, I completely agree with André Tunc and
Reinhard Zimmermann in emphasizing that, for students who
read English, this book constitutes “an excellent tool enabling
them to view law not parochially but from a wider perspective.”

Thirdly, for students who read English, this is a brilliant
introductory textbook on the civil law system. Using my personal
experience as an example, thirty years ago when I was a law
student, I read and benefited greatly from The Civil Law System

(2nd edn., 1977), the predecessor of this book. It still benefits me
and today I remember parts of the book, such as Jhering’s criticism
of conceptualism and Philipp Heck’s ideas on interest
jurisprudence. For most Chinese law students, English is their
first foreign language and very few students can read French or
German. This has been a common obstacle for Chinese law
students that shows no sign of changing. It is true for the past
forty years and still will be true for at least the coming twenty
years. Given such a reality, this book will undoubtedly continue
to be a very useful textbook.

Fourthly, this book is a brilliant introductory textbook on
comparative private law. It covers not only civil law; it also covers
common law. In China, many law schools (e.g. TsinghuaUniversity
School of Law) have “Comparative Private Law” or “Foreign
Private (Civil) Law” in their curriculums. This book serves as
a perfect textbook for such courses. It certainly provides an
effective tool to familiarize students with the English expressions
of civil law terminology, basic rules, and institutions in common
law, civil law (French law and German law), European Union law,
and Chinese law, and methods of comparative study (such as
a functionalist approach, a historical approach, and a cultural
approach to comparative law).

SHIYUAN HAN
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Foreword

To James Gordley and Arthur Taylor von Mehren, An

Introduction to the Comparative Study of Private Law:

Readings, Cases, Materials (1st edn., 2006)

In his foreword to the second edition of Arthur vonMehren and
James Gordley, The Civil Law System (1977), André Tunc
commented on a sentence written by Roscoe Pound in the
foreword to the first edition of that work (1957). Pound had stated
categorically that the methods of the jurists “must have a basis in
comparison.” To what extent, Tunc asked, have we heeded that
injunction? His answer was gloomy. He described the story of our
efforts aimed at legal unification as sad; and most attempts to
improve our domestic laws were also not based on comparative
study. Today, nearly thirty years later, we have reason to be more
optimistic. Of course, the picture is very different in different areas
of the world. But at least in Europe the scene has changed
dramatically.

Private law in Europe is in the process of acquiring, once again,
a genuinely European character. The Council and the Parliament
of the European Communities have enacted a string of directives
deeply affecting core areas of the national legal systems.
Increasingly, therefore, rules of German, French, or English law
have to be interpreted from the point of view of the relevant
community legislation underpinning it. The case law of the
European Court of Justice, too, acquires an ever greater
significance for the development of German private law. The
prospect of a codification of European private law is starting to be
seriously considered; and as a precursor various “restatements” of
specific areas of European private lawhave been published or are in
the process of preparation. The internationalization of private law
is also vigorously promoted by the uniform private law based on
international conventions which cover significant areas of
commercial law. The United Nations Convention on Contracts for
the International Sale of Goods, in particular, has been adopted by
more than sixty states. It has started to generate a significant
amount of case law, and it has shaped national law reform
initiatives. The Sales Convention has been elaborated by
UNCITRAL, and it aims at the global harmonization of a core
area of private law. But UNCITRAL is not the only international
organization active in this field. UNIDROIT, too, continues to
produce ambitious instruments such as the Principles of
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International Commercial Contracts which have been widely
noted, internationally, and which enjoy increasing recognition as
a manifestation of a contemporary lex mercatoria. Every year,
thousands of students spend a period of one or two semesters at
a law faculty in another Member State of the European Union
under the auspices of the immensely successful Erasmus/Socrates
programme. Alternatively, or in addition, many students acquire
additional, post-graduate qualifications in other countries. More
and more law faculties attempt to obtain a “Euro”-profile by
offering a broad range of language courses, by establishing
international summer schools, or integrated programmes on an
undergraduate and post-graduate level, by setting up chairs for,
or research centres in, European private law. Legal periodicals
have been created that pursue the objective of promoting the
development of a European private law. Interest has been
rekindled in the “old” ius commune, and legal historians are busy
rediscovering the common historical foundations of themodern law
and restoring the intellectual contact with comparative law and
modern legal doctrine. New approaches to legal scholarship, often
emanating from the United States, have gained ground in Europe;
the economic analysis of law is probably the most prominent
example. Legal practice, at the top level, has been all but
revolutionized. A wave of mergers has swept over the legal
profession and reflects its ever-growing international orientation.

It is widely accepted today that the Europeanization, or more
broadly, the internationalization of private law decisively depends
on an internationalization of the legal training provided in the
various universities throughout Europe. For if students in their
domestic law courses continue to be taught the niceties of their
national legal systems without being made to appreciate the
extent to which the relevant doctrines, or case law, constitute
idiosyncracies explicable only as a matter of historical accident, or
misunderstanding, rather than rational design, and without being
made to consider how else a legal problemmay be solved, a national
particularization that takes the abracadabra of conditions,
warranties, and intermediate terms, or of the doctrine of
consideration, for granted, threatens to imprint itself also on the
next generation of lawyers. Thus, what André Tunc said in 1977
remains true today: the law schools must ask themselves whether
they cannot domore to broaden the frame of mind of their students.
Courses on comparative law and on legal history play a key role in
this context; at the same time, however, the comparative and
historical approaches should permeate the ordinary courses in the
various substantive areas of private law. Thismakes it necessary to
develop teaching materials which make the most important
sources and the most influential texts readily available. James
Gordley’s and Arthur von Mehren’s Introduction to the

Comparative Study of Private Law meets this need. In contrast to
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its predecessor onTheCivil LawSystem (first edition byArthur von
Mehren, second edition by Arthur vonMehren and James Gordley)
it also covers the common law; that makes it a most attractive
teaching tool for comparative law courses not only in the Anglo-
American world but also in countries such as France and Germany.
In addition, it provides texts and materials on the historical
development of modern legal doctrine and thus demonstrates the
close relationship between legal history and comparative law. And
so it can now be said with even greater justification than in 1977
that, for students who read English, this book constitutes “an
excellent tool enabling them to view law not parochially but from
a wider perspective.” For a lawyer in the twenty-first century this
kind of intellectual horizon is not only desirable but indispensable.

REINHARD ZIMMERMANN
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Foreword

To Arthur Taylor von Mehren and James Russell Gordley,

The Civil Law System An Introduction to the Comparative

Study of Law (2nd edn., 1977)

In the masterly foreword that, as a token of esteem and
friendship for the author, Dean Roscoe Pound gave to the first
edition of this book, one sentence deserves our special attention
and, indeed, should give us some concern: “Whether we are
dreaming of a world law or thinking of the further development of
our own law, to suit it to the worldwide problem of the general
security in the present and immediate future, the methods of the
jurists must have a basis in comparison.”

They “must have a basis in comparison.” To what extent in the
last twenty years did we heed this injunction?

The story of the efforts to create a “world law” is sad; only
disappointingly meager results have been achieved. In the field of
civil liberties, jurists have no other weapons than hearts, mouths,
and pens with which to oppose the frightening machines which
crush bodies and minds. But there are other fields, such as trade
law, where a “world law” is needed and does not encounter political
obstacles. In these fields, parochialism is the impediment to
unification of the law. This has proved, by itself, an often
insuperable roadblock.

Have we then, at least, based on comparative study our efforts
to improve our domestic laws to make them more responsive to the
legitimate expectations of our citizens and to the needs of the
future?

A totally negative answer would be unfair. In some special
fields of law – securities regulation, for instance, under the
influence of United States law – and even in more general fields
such as torts or family law, juristic thinking has become
increasingly international. For many countries, furthermore,
encouraging examples could be given of valuable and sometimes
systematic studies of foreign laws or institutions and of careful
research on the lessons to be derived from such studies.

It remains true, however, that jurists use a comparative
approach very little when one considers the importance that,
rationally, such an approach should have. Of course, a deliberate
effort is required to overcome the psychological difficulties, the
language barriers, and the logistic problems that such an
approach implies. But, just as no individual can claim to be wise
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by himself, no legal system can be regarded as so advanced that it
has little to gain from the study of foreign schools of thought.

Logistic problems have just been mentioned. They are, of
course, very important. However, the International Encyclopedia

of Comparative Law, when it is completed, will give to every
English-speaking jurist easy access, not only to the laws, but to
the trends of the laws of a great many countries. As the logistic
difficulties are overcome in this and other ways, the law schools
must ask themselves whether they cannot do more to broaden the
frame of mind of their students and to equip them for a world
where, as Dean Roscoe Pound had foreseen, international affairs
occupy an increasingly large place.

The answer seems clear: much more is desirable. Much more
could and should be done to cross-fertilize our legal systems and,
above all, the minds of our students.

The first edition of this book has done a great deal to enlighten
students trained in the common law about the civil-law system, as
typified by the French and German legal orders. The author,
Professor Arthur T. von Mehren, has performed the same task in
his teaching. He deserves the gratitude of both common lawyers
and civilians. In the preface of the first edition, he explained the
way he had conceived the book. Very wisely, the second edition
remains basically faithful to the original conception. For
the second edition, Professor von Mehren has been joined by
Dr. James R. Gordley, a young scholar with particular interest in
comparative law. They have not merely brought the first edition up
to date – which is already a rather formidable task – but have
expanded the treatment of some subjects and treated some others
for the first time. This has required the condensation or omission of
certain topics handled in the first edition. Of greater interest and
importance is the fact that at many points the authors have
replaced quoted material by their own discussion of the matter in
question. Due to such improvements, the book is, evenmore than in
itsfirst edition, a fortunate combination of technical, historical, and
functional approaches.

Let us hope that an awakening towhat is needed to prepare our
students for the approaching 21st century will everywhere broaden
the place given to the comparative study of law. For students who
read English, this book will be an excellent tool enabling them to
view law not parochially but from a wider perspective.

ANDRÉ TUNC
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Foreword

To Arthur Taylor von Mehren, The Civil Law System:

Cases and Materials for the Comparative Study of Law (1st

edn., 1957)

Writing in a time in which methodology in the social sciences
has become the prevailing approach, Professor von Mehren speaks
of comparative study of law rather than of study of comparative
law. That is, he would make the study of the legal order and of the
body of authoritative precepts and authoritative technique of
applying them to the adjustment of relations and ordering of
conduct more effective for promoting and establishing an ideal
order among men by comparison of significant features of the two
matured systems of law in the modern world.

Study of the civil law system, of the Roman law and the codes of
the Continental countries and lands in the New World settled by
them hadmuch vogue in America in the eighteenth and fore part of
the nineteenth century. Kent and Story, who were the leaders in
the development of our law in the formative era and along with
Blackstone and Coke were its oracles, were learned civilians, and
the exigencies of commercial law, for which Blackstone and Kent
furnished no useful material, led to increasing use of civilian
materials by text writers and courts. From commercial law
a tendency to cite and rely upon the civilians spread to the private
law generally. As late as 1860 the Court of Appeals in New York
cited French authority upon a question of the law of fixtures. As late
as 1880 Langdell, trained under Parsons in the fifties, included
a discussion by Merlin in a summary of the law of contracts. To
the Middle Ages the academic ideal of all Europe as the empire for
which Justinian had been the law-giver, made Roman law was
taken to be declaratory of the law of nature. But the great civilian
treatises did not deal with the general run of questionswhich had to
be decided by American courts in the formative era. In the end we
developed treatises of our own on the basis of the English common
law. The dominant historical school in the nineteenth century gave
up the eighteenth-century law-of-nature idea and so Roman law
could no longer be held declaratory. Moreover, the latter part of
that century developed a cult of local law. For a time comparative
law was in decadence.

With the passing of the hegemony of historical jurisprudence
at the close of the last century there came a revival of comparative
law. An idea of a comparative science of law got currency in
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America through Lord Bryce’s Studies in History and

Jurisprudence. In fact all methods of jurisprudence must be
comparative. But the use of civilian treatises by English and
American analytical and historical jurists had led to attempts to
force common-law institutions and doctrines into civilian molds
which retarded their effective development. What has called for
comparative method throughout the world is general economic
unification and new means and methods of transportation and
communication which have been making the whole world one
neighborhood.

Jhering, emphasizing the effect of trade and commerce in
liberalizing the strict law, vouched the introducing of Greek
mercantile custom into the law of the old city of Rome. In
the same way the law merchant, a characteristic product of the
medieval faith in a universal law, was taken over into the common
law in an era of general commercial development. In America
increasing economic unification has put an end to the cult of local
law. Today worldwide economic unification is challenging the self-
sufficiency of systems of law.

Conditions of transportation and communication today make
every locality all but the next door neighbor of every other. What
happens anywhere is news in the next morning’s paper everywhere.
The world has become economically unified and law transcending
local political limits is an economic necessity. Moreover, since the
First World War we have been seeing attempts at political
unification of the world and setting up of a world legal order.

Even more the worldwide development of industry, carried on
with instrumentalities and under conditions increasingly
dangerous to life and limb, and the mechanizing of every activity
of life likewise threatening injury to every one, have been creating
new legal problems calling for revision of old doctrines and finding
of new means of promoting and maintaining the general security.
Experience, which is no longer merely local, must be subjected to
the scrutiny of reason and developed by reason, and reason, which
in its very nature transcends locality, must be tested by experience.
The wider the experience, the better is the test. Thus the science of
lawmust increasingly be comparative.Whetherwe are dreaming of
a world law or thinking of the further development of our own law,
to suit it to the worldwide problem of the general security in the
present and immediate future, the methods of the jurist must have
a basis in comparison.

Not the least problem of legal education today is what to leave
out of the regular curriculum. Above all the fundamentals of the
lawyer’s technique and the basic principles bywhich hemust weigh
the everyday controversies in which he is to assist clients in
maintaining their rights and realizing their just claims, must be
thoroughly mastered. Nothing should be allowed to detract from
this minimum. But the many difficult and complicated problems
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confronting the law, the lawmaker, the judge, and the practicing
lawyer of today call for a science of law beyondwhat was required of
the simpler jurisprudence of the past, and, it must be repeated, the
method of that science, whether primarily analytical, historical,
philosophical, or sociological, must use comparative law as its
main instrument. For jurist, law teacher, and judge it is becoming
more than a part of his general culture. As to the practicing lawyer,
in our polity he is potentially law-writer, law teacher, legislator, or
judge. Moreover, law is or ought to be a learned profession and at
least an awareness of the technique, institutions, and organization
of the legal systems of the other half of the legal world is part of
what should make a learned lawyer.

It remains to note that Professor von Mehren gives us, not
a setting side by side of detailed rules of law for comparison
presumably to enable us to determine which is “the right rule.” It
was this sort of thingwhich brought comparative law into disrepute
in the last century. He gives us instead material for comparison of
the Continental codes with our system of judicially established and
developed law, of comparing the administering method of the
Continent with our own, and finally what is crucial for the
development of our Anglo-American law to meet the conditions of
maintaining the general security in the society of our time,
materials for comparing with our own the reaction of the civil-law
jurisdictions to social and economic change.

ROSCOE POUND
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