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The Politics of Legal Expertise in EU Policy-Making

Legal advisers working in the institutions of the European Union

exercise significant power, but very little is known about their work.

Notwithstanding the handful of cases where legal matters find their

way into the news, legal advice remains invisible in EU policy-making.

Formore than ten years Päivi Leino-Sandberg was a part of the invisible

community of EU legal advisers and participated in the exercise of their

power. In this book she shares her insights into how law and lawyers

work in the EU institutions, what their roles are and the impact they

have on EU decisions within the decision-making structure. She draws

on interviews with over sixty EU lawyers and policy-makers: legal

experts who interpret the Treaties within the institutions, draft

legislation and defend the institutions before the EU Court. Telling the

true stories behind key negotiations, this book explores the interplay

and tensions between legal requirements and political ambitions.

Päivi Leino-Sandberg is Professor of Transnational European Law at the

University of Helsinki andDirector of its Master’s Programme in Global

Governance Law. She is Deputy Director of the Erik Castrén Institute of

International Law and Human Rights. For over ten years she worked as

a legal adviser for the Finnish government, participating in numerous

EU and international negotiations and court cases.
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Cambridge Studies in European Law and Policy

The focus of this series is European law understood broadly. It

aims to publish original monographs in all fields of European

law, from work focusing on the institutions of the EU and the

Council of Europe to books examining substantive fields of

European law as well as the relationship between European

law and domestic, regional and international legal orders. The

series publishes works adopting a wide variety of methods:

comparative, doctrinal, theoretical and inter-disciplinary

approaches to European law are equally welcome, as are

works looking at the historical and political facets of the

development of European law and policy. The main criterion

is excellence, i.e. the publication of innovative work which

will help to shape the legal, political and scholarly debate on

the future of European law.
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Foreword

Most institutions have important back-room figures, who are rarely in
the spotlight but nonetheless shape in decisive ways how an institution
acts and changes over time. These actors often escape scrutiny, either
because they intentionally shun the limelight or because they conduct
tasks which are difficult for the media or general public to understand.
In such situations, it is particularly important for academia to bring to
wider attention those who shape power in the national and trans-
national spheres.

This is precisely what Päivi Leino-Sandberg’s new book on legal advis-
ers in the EU does. It is the work of a part-insider – someone who has
worked as a government adviser in Brussels and Luxembourg, and who
therefore understands the business of legal advice from the partici-
pant’s point of view. It is also, though, a book that casts an analytical
and academic eye on the role that legal advice plays in shaping the EU
legal order as a whole.

As Leino-Sandberg shows us, EU legal advisers are a curious species.
Partly, they are shaped by the institutions for which theywork and their
political dealings. By looking at different types of advisers, we therefore
learn something important about the EU institutions and their inter-
relations. They are also, however, shaped by their professional contexts;
their loyalty is to the integrity of the law and the European legal
community in which they are engaged. By examining legal advice, we
also therefore learn something important about Europe’s legal culture
and the implicit norms of the legal professionals that have built the field
of European law we see today.

As the book compellingly argues, this set of EU legal professionals are
crucial norm-producers in the European legal order. Ifmuch of EU law is
normally seen from the perspective of the cases that reach the European
courts, what about those cases (a far larger number) that do not and the
norms that are produced through informal compromises between legal

xv
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advisers and their political masters? Leino-Sandberg’s book therefore
has a strongly pluralist message. It establishes a new category of actors
in the European legal space, to whomwe should turn our attention and
who often establish the frame within which more studied institu-
tions act.

To do so, the book also employs an inter-disciplinarymethodology. By
interviewing over sixty legal advisers across a range of institutions and
positions, Leino-Sandberg collects a wealth of qualitative data, bringing
to life the insights (and humour!) of a group never before the subject of
serious empirical study. The book is likely therefore to serve as
a starting point for future scholars in history, law or sociology attempt-
ing to re-construct developments in the EU legal order in the last
tumultuous decade.

While, as Leino-Sandberg concludes, EU legal advisers, are mainly
a diligent and earnest group, focused on putting out day-to-day fires,
they crucially constrain EU politics, re-asserting every day the centrality
of law to the project of European integration. By putting at the centre of
attention the often neglected, Leino-Sandberg’s book makes
a significant addition to EU law scholarship. We thus warmly welcome
it to the Cambridge Studies in European Law and Policy series.

Mark Dawson

Laurence Gormley

Jo Shaw

xvi foreword
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The cover of this book will be familiar to my compatriots. It draws its

inspiration from Finland’s most famous political painting, realised by

Edvard Isto in 1899 as a reaction against the February manifesto of Czar

Nicolas II. Today, the painting hangs in the National Gallery and is repro-

duced in almost all Finnish history books written over the last hundred

years. The original painting depicts the Russian double-headed eagle har-

assing themaiden of Finland in an attempt to rob her of a book bearing the

title ‘LEX’. The painting symbolises the struggle undertaken by Finland – at

the time an autonomousGrandDuchy in theRussian Empire – tomaintain

its own constitutional order during the second period of Russification. I am

not suggesting that theEUcanbe compared toRussia in the latenineteenth

century but opted for the cover for the general theme that it illustrates:

faith in the law constraining politics. The version on the cover of this book

is by a contemporary Finnish artist, Katja Tukiainen, whose cute, strong

and quick-witted girls often talk about serious matters. Here, they defend

the law.

Defending the law and debating its role in today’s Europe is a central

theme in my book. A somewhat critical approach to the EU came natur-

ally to me after my legal studies at the London School of Economics and

Political Science. In my doctoral research under Martti Koskenniemi’s

supervision back in Helsinki, I continued my investigation of the rela-

tionship between law and politics. The EU has always been my primary

point of interest. While I cherish the very real benefits it has brought to

the people of the continent, I have never shared the instrumentalist view

of EU law that is commonamongmanyEU lawyers.Muchofmyacademic

work has concerned questions of democratic governance in the EU. In

that area, I see much room for improvement.
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I first encountered EU legal advisers when serving the Finnish govern-

ment as one myself. When preparing various EU dossiers, the opinions of

the Legal Services were carefully analysed, and often also criticised as

convoluted or even nonsensical. The files that appeared on my radar were

those involving legal problems of some kind, and they had a formative

influence onmy perspective. The dynamics between the Commission and

the Council Legal Services and their huge impact on negotiations could be

seen invariousCouncil bodies. I saw this legal interactionasacrucial forum

in the operation and evolution of EU law, yet one which had so far never

been critically assessed. In EU debates the law was often a political notion,

and sometimes it appeared infinitely flexible in adapting to political will.

Inmy own state – perhaps partly for historical reasons – the argument

that something is unconstitutional or against the Treaties always carries

the day. The Finnish Parliament is closely involved in EU matters and is

often concerned about the limits of EU competence. A legal adviser

working for the government is often tasked with explaining whether

a proposed EU measure is in accordance with the Treaties. Many times

I found myself explaining that in the EU Treaties limits are fluid and

determined in a highly political process, the outcome of which is often

impossible to predict with certainty. When political winds blow favour-

ably for a new step in integration, there are very few Treaty obstacles

that could not be overcome with suitably innovative legal drafting.

As I care about the futureof theEU, thenonchalantmanner inwhich this

broadening often takes place worries me. It seems to burden the fragile

legitimacy of theEU inamanner that should be takenmore seriously in the

EU institutions. EU scholars often celebrate any creative interpretation that

enables the broadening of EU action into previously unexplored areas.

However beneficial a new step in integration might be, there are always

risks and alternatives involved. For ill-wishers, a perception of the EUbeing

careless about the limits of its competence or selective in its devotion to its

Treaties is prime ammunition. The book is born out of this dilemma.

I started the project in late 2015. The manuscript was completed in

November 2020, but some minor updates have been added during the

process of copyediting. I am grateful to a number of colleagues and

friends who helped me along the way, even though the responsibility

for conclusions and errors remains mine.

First of all, I owe a big thank you to all the legal advisers who agreed to

be interviewed for the purpose of the project. This book could not have

been written without your help, and I hope it does justice to your work.
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Case No. Pl. ÚS 5/12, 31 January 2012, www.usoud.cz/en/decisions/?t
x_ttnews%5Btt_news%
5D=37&cHash=911a315c9c22ea1989d19a3a848724e2

Denmark

Danish SupremeCourt: 15/2014 Dansk Industri (DI) acting for Ajos A/S v.
The estate left by A

Germany

Bundesverfassungsgericht (German Federal Constitutional Court),
Judgment of the Second Senate of 30 June 2009, 2 BvE 2/08

Bundesverfassungsgericht (German Federal Constitutional Court),
Judgment of the Second Senate of 21 June 2016, 2 BvR 2728/13

Bundesverfassungsgericht (German Federal Constitutional Court),
Judgment of the Second Senate of 5 May 2020, 2 BvR 859/15, 2 BvR
1651/15, 2 BvR 2006/15, 2 BvR 980/16

United Kingdom

Three Rivers District Council and others v. Governor and Company of
the Bank of England [2004] UKHL 48

Bellamy v. Information Commissioner and the Secretary of State for
Trade and Industry (EA/2005/0023, 4 April 2006)

Calland v. Information Commissioner and the Financial Services
Authority (EA/2007/0136, 8 August 2008)

Crawford v. Information Commissioner and Lincolnshire County
Council (EA/2011/0145, 5 December 2011)

table of cases xxvii

www.cambridge.org/9781108830058
www.cambridge.org

