Cambridge University Press & Assessment
978-1-108-82849-9 — Between Market Economy and State Capitalism

Henry Gao , Weihuan Zhou
Index
More Information

INDEX

accession to WTO. see WTO accession
adequate opportunity requirement, 71,
75-6, 98, 136, 160
adoption of corporatisation strategies.
see commercialisation and
modernisation of SOEs
Agreement on Subsidies and
Countervailing Measures (SCM
Agreement), 11, 61-4, 125
‘benefit conferred’ test, 115
direct transfer of funds, 103-4
duty and tax exemptions, 107-8
provision of goods or services/
purchase of goods, 104-7
public bodies categorisation, 155, 157
revenue foregone, 104
specificity requirement, 119
Agreement on Trade-Related Aspects
of Intellectual Property Rights
(TRIPs), 82
Agreement on Trade-Related
Investment Measures (TRIMS),
83
anti-dumping (AD) investigations, 10,
59-61, 87-9
AD Agreement, 89-91
China-specific rule, 89-90
‘ordinary course of trade’ test, 91-2
‘particular market situation’ test,
92-3, 164-6
‘reasonably reflecting’ test, 93-4
special rules facilitating
investigations, 59
US-China bilateral negotiations,
60-1
anti-dumping (AD) measures. see anti-
dumping (AD) investigations

Appellate Body (AB) of WTO, 10
anti-dumping measures, 88-92, 157
commercial considerations

requirement, 99-100
external benchmarks, 115-18
multi-party interim appeal
arbitration arrangement, 188-9
non-discrimination principle, 74-6
public body categorisation, 111-14,
155, 163
revenue foregone, 104
systematic subsidy programmes, 122-3

barriers to digital trade, 174
behaviour and conduct requirement,
7-8, 54-6, 159-62

‘benefit conferred’ test
adjustments to benchmarks, 116-19
China-specific obligations, 114-19
external benchmarks, application of,

115-19

SCM Agreement, 115
subsidy rules, 115-19

bilateral agreements
limitations, 186
see also China-EU Comprehensive
Agreement on Investment; EC-China
bilateral negotiations; US-China
bilateral negotiations

bound goods
exports, 110
import monopolies, 77-9
import tariffs, 56, 77

carve-outs
SOEs
CPTPP rules, 11, 153
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GATT rules, 56-7
China’s WTO Accession Protocol, 11,
52-3, 166
China’s WTO-plus obligations, 3
behaviour and conduct requirement,
159-62
commercial considerations
requirement, 97-100
duty and tax exemptions, 110
import purchasing procedures,
97-100
price controls, 100-1, 111
price distortions, 162-3
subsidies, 102-10, 118, 124, 139, 150,
163-6
direct transfer of funds, 103-4
indirect subsidies, 109-10
provision of goods or services/
puchase of goods, 104-9
revenue foregone, 104
transparency obligations, 86, 143
see also China-specific obligations
China/Biden administration,
relationship between, 1, 180
China/EU, relationship between, 2
China/Trump administration,
relationship between, 1, 186
China/WTO, relationship between, 1-2
China-EU Comprehensive Agreement
on Investment (CAI), 3, 8, 11,
172, 186
commercial considerations
requirement, 150, 152
non-discrimination requirement,
150
SOE rules, 150-2
transparency obligation, 151
China-specific obligations, 125
anti-dumping investigations, 89-90
subsidy rules, 102
‘authority-based’ test, 111-14
‘benefit conferred’ test, 114-19
direct transfer of funds, 103-4
indirect subsidies, 109-10
provision of goods or services/
purchase of goods, 104-9
public body categorisation, 111-14
revenue foregone, 104
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specificity requirement, 119-24
WTO-plus obligations on SOEs
import purchasing procedures,
97-100
price controls, 100-1
see also China’s WTO-plus
obligations
Civil War, 43-5
commercial considerations
requirement, 55-6, 75-6,
97-100, 124, 160-1
CAJ, 150, 152
CPTPP, 137-8
EU-Japan FTA, 148
EU-Vietnam FTA, 148
commercialisation and modernisation
of SOEs, 9, 17-19
corporate governance, 26-9
ownership diversification, 29-33
restructuring and reorganisation,
34-8
Communist Party of China (CPC)
SOEs, influence on, 6, 160-2
Company Law 1994, 18, 161
competitive neutrality, 2-7, 140, 191
compliance with unfavourable rulings,
157-8
Comprehensive and Progressive
Agreement for Trans-Pacific
Partnership (CPTPP), 3, 8, 11,
127, 186
SOE rules, 153
commercial considerations
requirement, 137-8
exceptions, 145-7
non-commercial assistance,
139-41
non-conforming measures, 147,
190
non-discrimination requirement,
138-9
SOEs defined, 133-7
specificity requirement, 140
sub-central SOEs, 146-7
subsidy rules, 139-41
transparency obligations, 141-5
contract responsibility system, 15-16
coronavirus
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coronavirus (cont.)
economy-wide impact, 181-2
public bodies categorisation, impact
on, 181
subsidies argument, impact on,
182-3
corporate governance, 18
commercialisation and
modernisation of SOEs, 26-7, 29
Communist Party of China
involvement, 27-9

disclosure rules, 8, 84
insufficient disclosure, 119
discrimination against China in
negotiations, 179-80, 190
Doha Round, 1, 53, 179
duty and tax exemptions, 110
SCM Agreement, 107-9

EC-China bilateral negotiations, 53
enforcement challenges, 7, 11, 163, 189
transparency rules, 143, 145, 151

EU-Japan FTA (2019), 11
commercial considerations
requirement, 148
non-commercial assistance, 148
prohibited subsidies, 149
subsidy rules, 148
EU-Vietnam FTA (2020), 11
commercial considerations
requirement, 148
non-commercial assistance, 148
prohibited subsidies, 149
subsidy rules, 148
European Community (EC)
China’s contracting party status,
concerns over, 46
see also EC-China bilateral
negotiations
European Union (EU), 125
anti-dumping investigations, 89, 162
concerns over state-capitalist model,
2
FTAs, 128-31
litigation against China, 154, 168
significant distortions in trade
defense investigations, 160

WTO modernisation, 173
‘differentiation’ among WTO
members, 175
notification requirements, 175
see also China-EU Comprehensive
Agreement on Investment; EU-
Japan FTA; EU-Vietnam FTA
exemptions, 6, 8, 111, 147
CPTPP rules, 11, 139, 145, 149
duty and tax exemptions, 107-10
non-discrimination obligation, 100

forced technology transfer, 159, 172,
174
Foreign Trade Law 2004, 66
free trade agreements (FTAs)
EU-China cooperation, 128-9
pre-CPTPP, 130-1
US-China cooperation, 128-9
pre-CPTPP, 129-30
US-Singapore FTA, 131-3
see also Comprehensive and
Progressive Agreement for
Trans-Pacific Partnership; EU-
Japan FTA; EU-Vietnam FTA;
United States—Mexico—Canada
Agreement

General Agreement on Tariffs and
Trade (GATT), 10
China’s return to, 2-3, 45-6
contracting party status, 46-52
contracting party status
US reservations, 46
limitations. see limitations of GATT/
WTO rules
market economy concept, 48-50
non-discrimination. see non-
discrimination obligation
People’s Republic of China, 43-5
withdrawal from GATT, 44
Republic of China, 42-3
subsidy exceptions, 148-9
Uruguay Round negotiations, 51
US-China bilateral negotiations,
47-9, 53
General Agreement on Trade in
Services (GATS), 82, 141
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subsidy exceptions, 148-9
General Commercial SOEs, 24-5, 114, 134
non-discrimination obligation, 73
ownership diversification, 29
privately-owned enterprises, 25
growth of the private sector, 5-7, 18,
21, 40

horizontal mergers, 34

import monopolies, 77
profit margins, 78
Industrial Enterprises Law 1988, 16-17
industries critical to national security,
20, 25, 34, 176
intellectual property rights, 51, 82, 158,
174
US-China Phase One Deal, 170
see also Agreement on Trade-Related
Aspects of Intellectual Property
Rights
International Trade Organization
(ITO), 42, 81

limitations of GATT/WTO rules, 69-71
see also China-specific obligations
anti-dumping, 87-95
see also anti-dumping (AD)

investigations
import monopolies, 77-9
see also import monopolies
non-discrimination principle, 71-6
see also non-discrimination
obligation
quotas, 79-80
see also quotas
transparency obligations, 80-7
see also transparency obligation
litigation
China as complainant, 154
China as respondent, 154, 188
coordinated action against China,
168
broadness of scope, 168-9
non-/limited compliance, 169-70
inadequacy of WTO rules, 155,
183-4
China’s compliance, 156-8

195

China’s trade practices, 156
insufficiently rigorous
interpretion, 156
insufficiency of evidence, 166-7
ownership disputes, 155

Made in China 2025 plan, 24, 120, 159
managerial and operational autonomy
of SOEs, 9, 13, 15, 27, 57, 65
Industrial Enterprises Law, 16-17
ownership and management of
SOEs, separation of, 15-17
market economy principles, 189
market-distortive behaviours of SOEs,
5, 10, 95, 97, 101, 116-18,
134-5, 183-4
anti-dumping investigations, 10,
59-61, 69, 95, 164-6
‘ordinary course of trade’ test, 91-2
‘particular market situation’ test,
92-3
CPTPP, 147
European Commission report, 163
SCM Agreement, 109
mergers, 6, 35
horizontal mergers, 34
vertical mergers, 37
mixed ownership, 18
see also ownership diversification
mixed ownership reform opinions, 30,
32
modern enterprise system, 21
professional management, 18
property rights, 17
regulatory versus business functions,
18, 23
rights and responsibilities of SOEs, 18
most-favoured-nation (MFN)
treatment, 43
CPTPP, 137
GATT rules, 44-5, 73
non-discrimination principle, 71,73-4
anti-circumvention function, 74-5
see also non-discrimination
obligation
multilateralism
China’s market-orientated reforms,
187
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multilateralism (cont.)
CPTPP, 186
SOE reforms, 186-7
multi-party interim appeal arbitration
arrangement (MPIA), 188-9

national champions, 9, 23
State-Owned Assets Supervision and
Administration Commission,
19-22
National Development and Reform
Commission (NDRC), 21
national treatment (NT) rule
CPTPP, 137
non-discrimination principle, 71,
73-4
anti-circumvention function, 74-5
see also non-discrimination
obligation
new WTO rules, 4, 8, 11
see also China-EU Comprehensive
Agreement on Investment;
Comprehensive and Progressive
Agreement for Trans-Pacific
Partnership
non-commercial assistance, 139-41
EU-Japan FTA, 148
EU-Vietnam FTA, 148
USMCA, 148
non-discrimination obligation, 71
anti-circumvention function
MEN treatment, 74-5
NT rule, 74-5
CAI 150
China’s commitments to WTO
members, 55-6, 97-100
CPTPP, 138-9
limitations, 76
MEN treatment, 71, 73-4
NT rule, 71, 73-4
scope of ‘exclusive or special rights
or privileges’, 72-3
state trading enterprises, 71-6
types of enterprises covered, 71-2
see also most-favoured-nation
treatment; national treatment
rule
non-market economy (NME) status

anti-dumping investigations, 59-61,
87-9, 164
AD Agreement, 89-91
China-specific rule, 89-90
‘ordinary course of trade’ test, 91-2
‘particular market situation’ test,
92-3
‘reasonably reflecting’ test, 93
notification requirements
subsidy rules, 174-5, 177
transparency, 81, 83-6
WTO reform proposals, 174-5

operational autonomy of SOEs. see
managerial and operational
autonomy of SOEs
‘ordinary course of trade’ (OCT)
anti-dumping measures, 91-2
Organization for Economic Co-operation
and Development (OECD)
SOEs, 5
ownership and management of SOEs,
separation of, 15-17
Industrial Enterprises Law, 16-17
see also managerial and operational
autonomy of SOEs
ownership diversification
General Commercial SOEs, 29
permitted ownership diversification,
30
Public Welfare SOEs, 32
Special Commercial SOEs, 29-30
trends, 32-3
‘particular market situation’ (PMS), 90,
92-4, 165-6

People’s Republic of China (PRC), 43
periodic review of trade policies.
Trade Policy Review documents, 86
transparency, 81, 85-7
see also Trade Policy Review
Mechanism
preferential regulatory treatment, 6-7,
124
see also subsidy rules
pricing policies
anti-protectionism commitment, 58
price controls, 57-8, 100-1, 162-3
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commitment to WTO consistent
application, 58-9
transparency commitment, 58
WTO Members’ concerns, 59-61
private ownership, 18
privately-owned enterprises (POEs)
expansion of, 21-2
General Commercial SOEs, 25
SOEs, relationship with, 5
privatisation of SOEs, 9, 18, 64
corruption, 19
prohibited subsidies, 62, 119
EU-Japan FTA, 149
EU-Vietnam FTA, 149
USMCA, 149
public bodies
AB categorisation, 111-14, 155, 163
coronavirus, impact of, 181
SCM Agreement categorisation, 155,
157
subsidy rules, 111-14, 155, 174
trade negotiation, 174
public policy objectives, 8
Public Welfare SOEs, 24-5, 134
non-discrimination obligation, 72
ownership diversification, 32
publication and administration of
trade-related laws
transparency, 81-3

quantitative restrictions. see quotas
quotas
disputes, 79
general prohibition, 79
‘reasonably reflecting’ test, 93-4

reciprocity, lack of in negotiations, 180
recognition of companies as legal
entities, 18
recognition of limited liability of
shareholders, 18
Republic of China
International Trade Organization, 42
Taiwan, 43
restrictions to market access
GATT rules, 45
SOEs, 6
Restructuring Opinions, 34

197

right to import and export goods. see
trading rights

Sanitary and Phytosanitary (SPS)
Measures Agreement, 83, 159
‘Socialist Market Economy’, 17, 49-53,
57
Special Commercial SOEs, 24-5, 134
non-discrimination obligation, 72
ownership diversification, 29
specificity rule
CPTPP, 140
de facto specificity, 120, 122-4
de jure specificity, 120-2
subsidies, 62-3, 119-21, 140
regional specificity, 121-2
State Capital Investment and Operation
Companies (SCIOs). see State
Capital Investment Companies
(SCICs), see State Capital
Operation Companies (SCOCs)
State Capital Investment Companies
(SCIC:s), 38
State Capital Operation Companies
distinguished, 38-9
State Capital Operation Companies
(SCOCs), 38
State Capital Investment Companies
distinguished, 38-9
state capitalism concept, 1-5, 10
state intervention.
WTO rules, 3
see also anti-dumping (AD)
investigations; subsidy rules
state trading enterprises (STEs), 10
non-discrimination obligation, 71-6
quotas, 79-80
state-invested enterprises (SIEs)
state-invested holding companies,
20
state-invested joint stock companies,
20
wholly-SIEs, 20
State-Owned Asset Law 2009, 20
State-Owned Assets Supervision and
Administration Commission
(SASAQ), 9, 38-9
classification of SOEs, 25
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State-Owned Assets Supervision and
Administration Commission (SASAC)
(cont.)
Communist Party of China
involvement, 21
mandate, 19-20
state-owned enterprises (SOEs)
behaviour and conduct, impact of, 54-6
CAlI 150-2
calls to strengthen WTO rules, 2-3
CPTPP rules, 133, 153, 190
commercial considerations
requirement, 137-8
exceptions, 145-7
non-commercial assistance, 139-41
non-conforming measures, 147
non-discrimination requirement,
138-9
SOEs defined, 133-7
sub-central SOEs, 146-7
subsidies, 139-41
transparency obligations, 141-5
FTAs, 128-33
government procurement carve-outs,
56-7
market-distortive behaviours. see
market-distortive behaviours of
SOEs
non-discrimination obligation, 71-6
privately-owned enterprises,
relationship with, 5
reforms, 2-3, 5, 9-10, 13-14, 41,
186-7
classification of SOEs, 24-6
commercialisation and
modernisation of SOEs, 18
corporate governance, 26-9
impact of, 39-40
managerial autonomy of SOEs,
15-17
operational autonomy of SOEs, 15
ownership diversification, 29-33
restructuring and reorganisation,
34-8
state asset management system, 38-9
State-Owned Assets Supervision
and Administration
Commission, 19-23

see also commercialisation and
modernisation of SOEs
restricting market access, role in, 6
role and conduct, 4-5, 8
subsidies. see subsidy rules
subsidy rules, 6, 10-11, 189
benchmark mechanism, 63-4
‘benefit conferred’ test, 114-15
adjustments to benchmarks,
116-19
external benchmarks, application
of, 115-19
CPTPP, 139-41
direct transfer of funds, 103-4
EU-Japan FTA, 131
EU-Vietnam FTA, 148
exceptions, 148
export subsidies, 62
GATT/GATS exceptions, 149
import substitution subsidies, 62
notification requirements, 174-5
ownership as specificity criterion, 62-3
prohibited subsidies, 62, 119, 149
provision of goods or services/
purchase of goods, 104-11
public bodies categorisation, 155, 174
‘authority-based’ test, 111-14
revenue foregone, 104
SCM Agreement, 61-4, 163-6
specificity rules, 62-3, 119-21
de facto specificity, 120, 122-4
de jure specificity, 120
regional specificity, 121-2

tariff concessions, protection of value
of, 45, 56, 77, 95
Technical Barriers to Trade (TBT)
Agreement, 82-3
Tiananmen Square protests, 50
trade disputes. see litigation
trade negotiations, 12
bilateral negotiation
CAIL 172
US-China Phase One Deal, 170-1
multilateral negotiation
China’s response, 176-83
greater ‘differentiation’ among
WTO Members, 175-6
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reform proposals, 172-4
WTO’s monitoring function, 174-5
WTO’s notification requirements,
174-5
Trade Policy Review Mechanism
(TPRM), 81, 143
trading rights
examination and approval system,
64, 66
historical restriction of trading
rights, 64
WTO Members’ concerns
lack of transparency, 64-5
Trans-Pacific Partnership (TPP), 133
transparency obligation, 8, 10-11
CAL 151
China’s commitments to WTO
members, 64-5
CPTPP, 141-3
implementation challenges, 143-5
notification of regulatory measures,
81, 83-6
passive/paper transparency, 83
periodic review of trade policies, 81,
85-7
positive/participatory transparency, 84
pricing policies, 58
publication and administration of
trade-related laws, 81-3
trading rights, 64-5

unfair trade practices, 70, 174
state-capitalist model, 2, 129
United States, 11, 148
Biden administration, 1, 180
FTAs
US-China cooperation, 128-30
US-Singapore FTA, 131-3
Trans-Pacific Partnership, 133
Trump administration, 1, 186
see also US-China bilateral
negotiations
United States—Mexico—Canada
Agreement (USMCA) (2020),
non-commercial assistance, 148
prohibited subsidies, 149
Uruguay Round, 51, 169
US-China bilateral negotiations

199

anti-dumping, 60-1
GATT, 47-9, 53
Phase One Deal, 170-1

vertical mergers, 37

WTO accession
China’s commitments to WTO
members, 67-8
anti-dumping, 59-61
government procurement, 56-7
non-discrimination commitment,
55-6, 97-100
pricing policies, 57-9
purchases and sales solely based
on commercial considerations,
55-6, 97-100
quantitative import commitment,
56
subsidies, 61-4
transparency commitment, 64-5
impact of, 185-6
international concerns about China’s
economic model, 53-4
industrial policies and subsidies,
61-4
see also subsidy rules
pricing policies and market
distortion, 57-61
see also pricing policies
SOEs, role of, 54-7
see also state-owned enterprises
trading rights, 64-7
see also trading rights
market access negotiations, 52-3
see also China’s WTO Accession
Protocol
WTO dispute settlement system,
188-9
WTO reform proposals, 173-4
China’s response
subsidy notification, 177
substantive issues, 177-80
notification requirements, 174-5,
177
updating substantive rules, 174
WTO ‘Schedule of Concessions on
Goods’ (Goods Schedule), 77
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