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The book surveys the history of public finance law in the UK, its export

throughout the British Empire and its entrenchment in Commonwealth

constitutions. It explains how modern constitutionalism was shaped by

the financial impact of warfare, welfare state programmes and the growth

of central banking. It then provides a case-study analysis of the impact of

economic conditions on governments’ financial behaviour, focusing on

the UK’s and Australia’s responses to financial crises, and the judiciary’s

position vis-à-vis the state’s financial powers.
Throughout, it questions orthodox accounts of financial constitutionalism

(particularly the views of A. V. Dicey) and the democratic legitimacy of public

finance. Currently ignored aspects of government behaviour are analysed in

depth, particularly the constitutional position of central banks and sovereign

debt markets.
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PREFACE

All constitutional systems grapple with a fundamental question: does
ultimate power rest with the representative or governing institutions of
state? This book addresses a subordinate enquiry: do parliaments or
executive governments control public finance in the parliamentary tradi-
tion?Many jurists may find the answer given contentious: executives, not
parliaments, hold the vast preponderance of constitutional authority over
public finance.

This book was conceived in a period of financial panic and muted
constitutional turbulence. In 2007, the North Atlantic financial system
crashed as a result of widespread fraud in financial markets and a failure
of bank regulation. As the financial tsunami raced from New York to
London, Britain’s executive government made a choice to rescue banks
that had precipitated the crisis and followed an American project to
pump liquidity into financial markets.

Constitutionally, the UK’s response to the financial crisis was stun-
ningly irregular.

Without any parliamentary or legislative consent, the UK Treasury
spent almost £24 billion bailing out an insolvent commercial bank. That
unlawful expenditure exceeded the Treasury’s lawful budget by
119 per cent and amounted to 6 per cent of the entire UK central
government’s main estimates for fiscal year 2009. Parliament was never
asked to authorise that expenditure because the Treasurymade a strategic
decision not to inform parliamentarians of its plans. Nor was Parliament
asked, in 2009, before the Treasury agreed to indemnify the Bank of
England’s plans to give vast amounts of newly created money to financial
institutions under the, euphoniously branded, ‘quantitative easing’ pro-
gramme. When the Treasury and Bank of England agreed to subsidise
Britain’s sovereign debt issues, via the remittance of profits from quanti-
tative easing, Parliament was never consulted, and no legislative frame-
work authorised that debt monetisation programme. Perhaps Parliament
would have done anything the Treasury asked, but perhaps not.

xi
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Conventional wisdom is that parliaments control public money. If that
were true, those staples of the UK’s response to the financial crisis were,
in a non-marginal sense, unconstitutional. The research underpinning
this book sought to understand why no constitutional eyebrows were
raised. After several years of wading through a morass of financial
legislation, public accounts and Hansard over several continents, it
became clear that the financial structure of parliamentary government
gives neither representative assemblies nor judiciaries any meaningful
role in the state’s financial fortunes. Executives hold the financial charge,
parliaments ratify their plans and judiciaries intervene only sporadically
in financial affairs, and not always in support of parliaments.

This book is devoted to explaining that distribution of constitutional
power through an historical and contemporary analysis of the legal and
financial behaviour of governments in the parliamentary tradition. In
doing so, it confronts a conundrum: most jurists are repulsed by num-
bers, but public finance cannot be understood entirely non-
quantitatively. Wherever possible, I have cast my treatment of finance,
law and constitutionalism in terms which should be digestible for quali-
tative and quantitative scholars.

xii preface
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