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CONFUCIAN CULTURE AND

COMPETITION LAW IN EAST ASIA

Competition law is a signiûcant legal transplant in East Asia, where it has

come into contact with deeply rooted variants of Confucian culture. This

timely volume analyses cultural factors in mainland China, Japan and

Korea, focusing on their shared but diversely evolved Confucian heritage.

These factors distinguish the competition law systems of these countries

from those of major western jurisdictions, in terms of the goals served by

the law, the way enforcement is structured and the way subjects of the law

respond to it. Concepts from cultural studies inform a new and eclectic

perspective on these dynamics, with the authors also drawing on ideas

from law and economics, comparative law, East Asian studies, political

science, business management and ethics, and institutional economics.

The volume presents a model for cultural analysis of comparative legal

topics and contributes to a greater understanding of the challenges to

deeper convergence of competition laws between East and West.
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PREFACE

The modern concept of competition law as a proper activity of the State
(or group of States, in the case of regional integration areas) and the
philosophical orientations that underlie that concept are largely
‘Western’ inventions. Shortly after the enactment of the ûrst modern
(national) antitrust law in the world in Canada in 1889, the United States
promulgated the Sherman Act in 1890, and throughout the twentieth
century this iconic Act had an enduring and growing international inûu-
ence. In many dimensions, the dominant paradigms of the competition
laws of the United States and the European Union have been assumed to
be models ût for emulation in the competition laws of nations around the
globe. While the United States and European Union models have import-
ant differences, they both embrace (notwithstanding vibrant academic
discussions) the conceptual foundations of classical and neoclassical
economic principles. The extent to which these models resonate and
are received as ‘transplants’ in other parts of the world, and in the present
case East Asia, is an ongoing matter of inquiry and debate.

It is best to use the term transplant with care: it should not be assumed
that a borrowed legal institution has the same features as the original
model, or that it will be accepted or function in similar ways in a new and
possibly quite alien environment. While recognizing the problematic
nature of transplants, it is clear that the transplant metaphor (or, with
more nuance, the ‘hybrid transplant’ metaphor) is apt, in varying
degrees, when describing the competition laws of East Asia, that is, those
of China, Japan and Korea. ‘Anti-monopoly law’ was originally adopted
in Japan under the compulsion of the United States after theWorldWar II,
while Korea and China later adopted their own competition laws as part
of their increasing reliance on the principle of a market economy.
Whereas competition laws and their enforcement in China, Japan and
Korea have been inûuenced in important ways by EU competition law in
particular (and to some extent, and less obviously, by the German
tradition), and while these countries have often adopted terms and

ix
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concepts typically developed and used in the United States and Europe,
their respective competition laws display their own particularities. It
sufûces here to mention only three examples:

– the goals of competition law in East Asia are more diverse and over
time have been inûuenced by concerns related to industrial policy;

– there is a clear predominance of administrative enforcement of com-
petition law and, at the same time, generally slow progress in develop-
ing both private damages actions (especially where plaintiffs lack
resources or are rationally apathetic, as in the case of small and
medium-sized enterprises (SMEs) or individual consumers) and crim-
inal enforcement; and

– competition compliance programmes have become common, but the
role and function of compliance ofûcers are sometimes more akin to
those of a senior executive than they are to those of an
independent professional.

In this book we suggest that the introduction of competition law in
East Asia is conditioned by a two-sided cultural adaptation. First of all,
and subject to the caveats above, the genesis and development of compe-
tition laws in East Asia should be considered in the context of the debate
on legal transplants. The literature regarding transplants suggests that the
incorporation of competition laws in Japan, Korea and China faces
signiûcant challenges, especially insofar as there is only a relatively weak
‘competition culture’ in these countries, and there are doubts about
whether it is possible to cultivate such a culture so that it becomes deeply
embedded and shapes commercial behaviour. Second, from the perspec-
tive of East Asian countries, competition law also reûects the century-
long debate on how the Confucian tradition can be ‘inherited’ in such a
way that, where fruitful, it can accommodate Western economic and
commercial ideas and inûuences – often with local adaptation and
hybridization. The process of borrowing ideas, rules, remedies, concep-
tual constructs and analytical tools is inûuenced by local culture and local
social norms – and this is equally true in the context of the adoption,
implementation and enforcement of economic law and regulation.
Differences in culture, tradition and social norms can provide helpful
explanations for variations in the characteristics and patterns of law
enforcement as well as compliance with legal obligations.

The book’s starting point is that most studies on competition law and
policy in East Asian countries have neglected the value of understanding
the deep cultural roots and the impact of the Confucian tradition(s) on
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the development of law and its enforcement in the competition ûeld.
From this point of view, a simple ‘legal transplant’ theory is insufûcient
for a full understanding of the emergence and development of competi-
tion law in East Asia. In countries with distinct and historically driven
moral and ethical systems, social norms, economic structure and con-
ceptual views of the role of markets, competition law may exhibit char-
acteristics that are substantially different compared to the systems
common in the ‘West’. The book therefore contends that cultural factors
should be taken into account when analysing the differences between the
competition laws of China, Japan and Korea and those in the United
States and Europe. Such factors are important in that they may pose
challenges to a greater degree of convergence of competition law between
East and West. But beyond the matter of convergence, a culture-based
analysis facilitates a deeper understanding of the particular features and
functioning of the competition laws in these East Asian countries.

For these reasons, the book traces the connection between Confucian
tradition and the adaptation of modern competition law within the
Japanese, Korean and Chinese varieties of Confucian society – recogniz-
ing that ‘Confucian’ is a relative, not an absolute or monolithic, charac-
teristic. Subject to that caveat, the book discusses the relevance of what
we call (as an umbrella term) ‘Confucian culture’ in analysing the
particular patterns and features of competition law in the countries
concerned. And it examines the relevance of Confucian culture in the
East Asian context as it pertains to several dimensions: business culture
and its impact on, inter alia, the compliance efforts of enterprises subject
to competition law; political and bureaucratic culture and the related
dependence on administrative enforcement of competition law (in con-
trast to other models); litigation culture, or lack thereof, and the generally
slow development (with some exceptions) of private enforcement of
competition law in the region; and legal culture and prospects for either
the establishment or intensiûcation of cartel criminalization.

The book provides an as-yet unexplored explanatory tool that can
facilitate a fuller understanding of particular features of competition law
in East Asia such as the goals it serves, the way enforcement is structured
and the way subjects of the law respond to it. In order to do so, the book
draws – in varying degrees – on studies of East Asian countries in the
ûelds of law, business and business ethics, economics, management,
political science, history, social psychology and broader aspects of cul-
tural studies. It also endeavours to cover, in some depth, each of the
relevant countries (China, Japan and Korea) as well as the overall region.
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The book aims to help contextualize East Asian competition law and
further aims, as mentioned previously, to make it easier to understand
the features observed in these countries which distinguish them from the
typical legal templates of major Western jurisdictions. At the same time,
the book explores how a culture-based understanding can serve to inform
strategies that promote better competition law compliance on the part of
enterprises operating in East Asia.
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