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Abkhazia, preliminary examination
regarding, 44
Abu Ghraib, 29
Acceptance of jurisdiction by Non-
Party States
generally, 76
declarations of, 78-81
definition of state, 80-1
interpretation of, 76-7
in Rules of Procedure and
Evidence, 77-8
Acceptance of Rome Statute,
417-18, 516
Accession to Rome Statute, 23,
417-18, 516
Accomplice liability, 231
Accused, rights of. See Rights of
accused
Actus reus, 239-40
Additional Protocols to the Geneva
Conventions (1977)
command responsibility and, 235
law of armed conflict and, 206
victims of crimes and, 354
war crimes and
generally, 118-19
child soldiers, 133-6
humanitarian or peacekeeping
operations, attacks on, 130
in non-international armed
conflict, 136-8, 139
other serious violations, 127-8
Ad Hoc Committee, 16-18, 58, 313, 321
Ad hoc tribunals. See also specific
tribunal
generally, 11-16
admissibility of cases and, 181
appeal and, 331-2
arrest and, 272

600

command responsibility and, 237

complicity and, 231

credit for good conduct and, 351

definitions, 115

enforcement and, 348

genocide and, 85, 100-1

guilty pleas and, 311

ICTR (See International Criminal
Tribunal for Rwanda (ICTR))

ICTY (See International Criminal
Tribunal for the former
Yugoslavia (ICTY))

immunity and, 67

indictment and, 271-2

indigent defendants and, 311

joint criminal enterprise and,
227

judges, 329, 388

languages, 408

mechanistic application of case law
of, 207

mitigating and aggravating factors
and, 344-5

non-international armed conflict
and, 121

primacy and, 183

reasonable doubt standard and,
326-7

reduction in sentence and, 350

right to counsel and, 310, 311

self-defence and, 243

sentencing procedure, 331

Special Court for Sierra Leone (See
Special Court for Sierra Leone)

Special Tribunal for Lebanon (See
Special Tribunal for Lebanon)

superior orders defence and, 245-6

surrender and transfer and, 277

universal jurisdiction and, 53-4
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voluntary contributions to, 409-10
“witness proofing” and, 317-18
Administration of Court, 380. See also
specific topic
Administration of justice, offences
against, 481-2
Admissibility of cases
generally, 181-2
challenges of rulings on
generally, 292-3
Article 18 challenges, 293-4
Article 19 challenges, 294-7
complementarity, 294
hearings, 296-7
review of determinations, 297
in Rome Statute, 4424
Rules of Procedure and Evidence
and, 295
standing to challenge, 296
sua sponte determinations,
295-6
time requirements, 296
complementarity (See
Complementarity)
double jeopardy and, 199-202
gravity
generally, 195
high-ranking perpetrators, 197-8
historical background, 195-6
Office of the Prosecutor, reliance
by, 199
preliminary examinations and,
254-5
principles of, 198-9
“social alarm” and, 196-7
“sufficient gravity,” 198
jurisdiction versus, 182
ne bis in idem and, 199-202
preliminary rulings regarding, 441-2
proprio motu authority and, 171,
181-2
in Rome Statute, 440-1
Admissibility of evidence, 313-14
Adversarial approach, 249-52
Advisory Committee on Legal
Texts, 397
Advisory Committee on Nominations,
385-6
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Afghanistan
investigation regarding, 46, 269
proprio motu authority and, 174-5
ratification of Rome Statute, 56
Africa, opposition to ICC in, 44-9
African Court of Justice and Human
Rights, 202
African Union
African Court of Justice and Human
Rights, 16
on immunity, 49
on location of trials, 302
opposition to ICC, 48-9
on Security Council deferrals, 38,
179, 180
Aggravating factors, 344-5, 487-8
Aggression. See Crime of aggression
Ag Mohamed, Al-Hassan Ag
Abdoul, 43-4
Agreement on the Privileges and
Immunities of the International
Criminal Court, 22, 406-7
Al-Bashir, Omar, 37-9, 46, 48, 68-70,
85,92, 93,179, 334
Al Hussein, Zeid Raad, 49-50, 391
Al Mahdi, Ahmad Al Faqi, 43, 156, 311,
338, 370
Al Qaida in the Islamic Maghreb, 43
Al Senussi, Abdullah, 40, 185-6
Aluoch, Joyce, 383
Al-Werfalli, Mustafa Busyf, 41
Amann, Diane Marie, 395
Ambos, Kai, 114
Amendment of decisions, 332-3
Amendments to Rome Statute
generally, 415-17, 514-15
institutional provisions, 515
in Rome Statute, 514-15
Amnesty International, 155, 170, 185-6
Annan, Kofi, 382
Anonymous witnesses, 324-5
Ansar Dine, 43
Apartheid Convention, 84
Appeals
amendment of decision, 332-3
decisions of Court
acquittal, conviction, or sentence,
488-9
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Appeals (cont.)
other decisions, 490
detention during, 332
dissenting opinions, 335-6
grounds for, 331-2
interlocutory appeals, 333, 334-5
new trial, 332-3
proceedings, 490-1
reversal of decision, 332-3
right to, 331
in Rome Statute, 490-1
scope of, 334
Appeals Chamber, 331-7, 383-5, 388
Appeals Division, 383-5, 389
Appearance, 280-1, 472
Applicable law, 445
Approval of Rome Statute, 417-18, 516
Arab Spring, 40, 166-7
Arap Sang, Joshua, 41-2
Arbia, Silvana, 396
Arbitrary detention, 277
Arbour, Louise, 14, 167, 169, 190, 234-5
Argentina
on immunity, 72
State Party referral by, 157-8
statutes of limitations in, 247
territorial (ratione loci)
jurisdiction, 75
Armenian genocide, 4, 6, 101-2
Arrest
arbitrary detention and, 277
burdensome process of, 272-3
challenges to, 276-7
confidential nature of, 274-5
in custodial State, 275-6, 471-2
Document Containing Charges
(DCC) and, 271-2
extradition and, 277-80, 506
necessity of, 273-4
provisional arrest, 276, 498-9
reasonable grounds for, 272
sealing of warrants, 274-5
service of warrant, 275-6
summons to appear, 271-2, 2734,
469-71
surrender and transfer
generally, 277-80
defined, 506

INDEX

requests for cooperation,
494-5, 504
rule of speciality, 351-2, 506
unlawful arrest, 280
warrants, 271-2, 469-71
Article 58(1) risks, 281-2
Arusha Tribunal. See International
Criminal Tribunal for Rwanda
(ICTR)
Assembly of States Parties
generally, 24, 402-3, 510-12
acceptance of jurisdiction by Non-
Party States and, 77-8, 80

Agreement on the Privileges and
Immunities of the International
Criminal Court and, 406-7

amendments to Rome Statute and,
415-17

budget and, 409

Bureau, 403-4

Committee on Budget and
Finance, 404

crime of aggression and, 142, 147

dispute settlement and, 410

Elements of Crimes and, 97-8,
403

evidence and, 322

Financial Regulations and Rules,
205, 512

functions of, 403

investigations and, 257, 266, 267

meetings, 403-4

Office of the Prosecutor and, 391

preparation for trial and, 299

presence at trial and, 307

representation in, 403

Review Conferences and, 404-5

in Rome Statute, 510-12

Rules of Procedure and Evidence
and, 403

sources of law and, 204

subject matter (ratione materiae)
jurisdiction and, 89, 91

Working Groups, 403-4

Assessments, 409, 513

Attempt, 233-4

Attorneys
attorney-client privilege, 316-17
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Code of Professional Conduct for
Counsel, 205, 400
defence counsel, 399-402
right to (See Right to counsel)
Audits of Court, 513
Australia, gender discrimination in,
116-17
Ayat, Mohammed, 395
Azerbaijan, Security Council deferral
proposed by, 179

Badinter, Robert, 11
Balkan Wars, 2-3
Bangladesh, territorial (ratione loci)
jurisdiction and, 74
Basic Principles and Guidelines on the
Right to a Remedy and
Reparation for Victims of Gross
Violations of International
Human Rights Law and Serious
Violations of International
Humanitarian Law, 211
Bassiouni, M. Cherif, 67, 105, 217-18,
357-8, 419
Beccaria, Cesare, 101, 340
Beijing Conference on Women
(1995), 116
Belgium
on defence of property, 243-4
on subject matter (ratione materiae)
jurisdiction, 89
Bemba Gombo, Jean-Pierre, 35-6, 65,
112, 149, 225, 237, 344, 400
Bensouda, Fatou, 272, 392-4,
395
Biological weapons, 132
Blair, Tony, 142
Blattman, René, 361, 383
Blé Goudé, Charles, 42, 283
Bolton, John, 163
Bormann, Martin, 304
Bosnia and Herzegovina
peacekeepers in, 27-8
ratification of Rome Statute, 56
Stabilization Force (SFOR),
27-8, 178
Brady, Helen, 313
Brammertz, Serge, 392
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Brazil, Security Council referrals
and, 164
Bribery, 148-50
Budget of Court, 409
Burundi
opposition to ICC, 48
ratification of Rome Statute, 56
withdrawal from Rome Statute, 418
Bush, George W., 26-7, 28, 44, 163

Calley, William, 200
Cambodia
ad hoc tribunal for, 16
ratification of Rome Statute, 56
Canada
on accession of Palestine, 418-19
Rome Statute, implementation of, 84
on Security Council deferrals, 178
State Party referral by, 157-8
Capital punishment, 341-3
Carnegie Foundation, 2-3
Cassese, Antonio, 90, 93, 358-9
Cathala, Bruno, 396
Central African Republic
ad hoc tribunal for, 16
arrest warrants in, 35-6
complementarity and, 189
preliminary examination regarding,
256-7
Security Council referral
regarding, 153
“self-referral” by, 33-4, 45-6,
156, 157
victims of crimes in, 374
Challenges facing Court, 49-50
Chambers of Court. See also Judges of
Court
Appeals Chamber, 331-7, 383-5,
388
Pre-Trial Chamber (See Pre-Trial
Chamber)
in Rome Statute, 455-6
Trial Chamber, 383-4, 388, 475-7
(See also specific topic)
Chemical weapons, 131, 132
Children
conscription of
complementarity and, 190-2
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Children (cont.)
interpretation of Rome Statute
and, 215, 216
temporal (ratione temporis)
jurisdiction and, 63
as war crime, 134-6
personal (ratione personae)
jurisdiction over, 66, 447
Chile
alternative methods of accountability
in, 192-3
State Party referral by, 157-8
China
on command responsibility, 236
on crimes against humanity, 104
as permanent member of Security
Council, 160
on proprio motu authority, 169
Rome Statute, voting against, 21-2
on Security Council referrals, 36, 167
Churchill, Winston, 220
Churkin, Vitaly, 167
Clinton, Bill, 26
Cluster munitions, 133
Code of Judicial Ethics, 205, 388
Code of Professional Conduct for
Counsel, 205, 400
Colombia
alternative methods of accountability
in, 193-4
ratification of Rome Statute, 56, 59
reservations and, 414
State Party referral by, 157-8
surrender and transfer and, 279
Command responsibility, 234-7, 448
Commission on Responsibilities of the
Authors of War and on
Enforcement of Penalties, 3, 69,
117,121, 128
Common purpose complicity, 232-3
Comoros, State Party referral by,
156-7, 257
Complementarity
generally, 52-3, 182-4
alternative methods of accountability
and, 192-4
amnesty and, 194-5
case requirement, 186

INDEX

challenges of rulings on, 294
concordance between infractions
and, 190-2
conditions for prosecution, 187-90
criticism of, 190
historical background, 184
impunity and, 192
inability of state to prosecute, 188-90
inactivity of state, 187
preliminary examinations and,
193-4
primacy versus, 183
in Rome Statute, 509
unwillingness of state to prosecute,
187-8
Complicity, 231
Condorelli, Luigi, 166
Conference on Security and
Cooperation in Europe, 11-12
Confirmation hearing
generally, 284
amendment of charges, 292
decisions, 291-2
Document Containing Charges
(DCC) and, 285-7, 292
evidence
accused presenting, 291
disclosure of, 287-8
Office of the Prosecutor
presenting, 290-1
ex parte hearings, 289-90
framing of trial and, 285
“gatekeeper” function, 284-5
in Rome Statute, 473-5
Updated Document Containing
Charges (UDCC) and, 285-7
Congo, Democratic Republic of (DRC)
arrest warrants in, 34-5, 272
child soldiers in, 134
complementarity and, 188-9
crimes against humanity in, 108
imprisonment in, 349, 351
investigation regarding, 31, 262-3,
270-1
outreach activities in, 399
possibility of trial in, 301-2
proprio motu authority in, 31
ratification of Rome Statute, 45, 56
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Security Council referral
regarding, 153
“self-referral” by, 33, 45-6, 158-9
Conscription of children
complementarity and, 190-2
interpretation of Rome Statute and,
215, 216
temporal (ratione temporis)
jurisdiction and, 63
as war crime, 134-6
Conspiracy, 231-2
Consultations, 503-4
Control Council Law No. 10, 7
Convention against Torture (1984), 84,
115-16, 164
Convention for the Suppression of
Terrorist Bombings (1977), 232
Convention on the Prevention and
Punishment of the Crime of
Genocide (1948)
generally, 9, 94
conspiracy and, 232
Darfur situation and, 36-7
defences and, 245-6
enactment of, 8
genocide defined, 95-6, 99
hierarchy among offences, 88
immunity and, 68
incitement to commit genocide, 233
jurisdiction under, 57
temporal (ratione temporis)
jurisdiction, 73
Convention on the Rights of the Child
(1989), 133-4, 211, 361
Cook Islands, accession to Rome
Statute, 419
Cooperation with Court
general obligation, 492
national law, procedures under,
494
other forms of, 499-502
requests for, 503
requests for
generally, 493-4
arrest and surrender, 497-8, 504
competing requests, 495-7
costs, 505-6
execution of, 504-5
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other forms of cooperation, 503
postponement of execution of,
502-3
waiver of immunity and, 504
Coordination Council, 397
Co-perpetration, 229-30
Corell, Hans, 11-12
Corruption, 148-50
Cote d’Ivoire
acceptance of jurisdiction by,
59-60, 78-9
arrest warrants in, 272
on complementarity, 185
post-election violence in, 41, 42
proprio motu authority in, 41, 42
“self-referral” by, 155-6
victims of crimes in, 374
Cotte, Bruno, 329-30
Cottier, Michael, 215
Counsel
attorney-client privilege, 316-17
Code of Professional Conduct for
Counsel, 205, 400
defence counsel, 399-402
right to (See Right to counsel)
Courtroom culture, 251
Crane, David, 399
Crawford, James, 10, 184, 195-6, 249
Crime of aggression
generally, 9-10
amendments, 146-7
defined, 140-1, 143, 434-5
Elements of Crimes and, 143-4
exercise of jurisdiction over, 147
individual criminal responsibility
for, 227
jurisdictional filter, 146
leadership requirement, 143
manifest violation, 143-4
proprio motu authority and, 146,
147-8, 438-9
in Rome Statute, 20, 434-5
Security Council referrals and,
147-8, 168, 439-40
Special Working Group on the
Crime of Aggression, 142
State Party referrals and, 146, 147-8,
159, 438-9
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Crime of aggression (cont.)
threshold for prosecution, 86, 87
Crimes against humanity
acts of, 108
attack against civilian population,
104-5
defined, 426-8
definitions, 115-17
Elements of Crimes and, 109,
111, 113
extermination, 115
forced pregnancy, 110-11
gender defined, 116-17
genocide distinguished, 94-5
historical background, 101-3
nexus with armed conflict, 102-4
non-State actors, 105-6
other inhumane acts, 114-15
persecution, 113-14
rape, 111-12
in Rome Statute, 426-8
sexual offences, 109-12
sexual slavery, 109-10
State or organizational policy,
106-8
threshold for prosecution, 87
torture, 115-16
Croatia, ratification of Rome Statute
by, 56
Cross-examination of witnesses, 315
Cuba
on genocide, 95
territorial (ratione loci)
jurisdiction, 75
Cultural genocide, 96-7
Cultural property destruction, 42-4,
131, 140, 156
Customary international law
punishment and, 339-40
as source of law, 204, 205-6
Cyprus
declarations and, 414
ECtHR and, 154
territorial (ratione loci)
jurisdiction, 75

Darfur Commission, 97, 99
Darfur situation

alternative methods of accountability
and, 193
arrest warrants and, 272
complementarity and, 184-5, 190
crime of aggression and, 148
defence counsel and, 400-1
investigation regarding, 267
location of trials and, 302
proposed ad hoc tribunal for, 14-15
Security Council referral regarding,
29, 36-40, 46, 153, 162-6
Security Council Resolutions,
immunity and, 71-2
triggering of jurisdiction in, 153
victims of crimes and, 358-9
David, Eric, 243-4
Death penalty, 341-3
de Brichambault, Marc Perrin, 383
Decisions of Court
generally, 325-6
alteration of legal characterization of
charge, 327-9
alternate judges, 329
amendment of, 332-3
appeals
acquittal, conviction, or sentence,
488-9
other decisions, 490
concurring opinions, 329-30
dissenting opinions, 329-30
reasonable doubt standard, 326-7
reconsideration of, 336
reversal, 332-3
revision of, 336, 491-2
in Rome Statute, 485
Declaration of Basic Principles of
Justice for Victims of Crime and
Abuse of Power, 211
Declarations, 410-14
Defence counsel, 399-402
Defences
generally, 240
codification of, 240-1
defence of property, 243-4
defined, 240
duress, 244
head of state immunity versus, 246
insanity, 242, 308
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intoxication, 242-3
mistake of fact, 244-6, 450
mistake of law, 244-6, 450
necessity, 244
official capacity defence precluded,
115-16, 246, 447
reprisal and, 241-2
Rules of Procedure and Evidence
and, 241
self-defence, 243
superior orders defence, 245-6,
450-1
uncodified defences, 241
Defendants, rights of. See Rights of
accused
Deferrals. See Security Council
deferrals
de Klerk, F. W., 194
Delmas-Marty, Mireille, 255
Denmark
declarations and, 75, 411, 413
on Security Council referrals, 164
territorial (ratione loci) jurisdiction,
declarations regarding, 75
Deportation, 74
Deputy Prosecutors. See Office of the
Prosecutor
Descamps, Baron, 4-5
Detention Centre, 284, 397-8
Deterrence, 340-1
Diakiese, Hervé, 407-8
Diarra, Fatoumata Dembele,
329-30, 383
Diplomatic Conference, 18-19, 22, 66,
204, 308, 354, 380
Disciplinary Board, 400
Discrimination
prohibited grounds of, 212
punishment and, 346-7
Dispute settlement, 410, 513
Disruption of proceedings, 150, 308-9
“Doctor Strangelove prosecutor,”
14, 169
Document Containing Charges (DCC),
271-2, 285-7, 292
Domestic law as source of law, 204,
207-9
Dérmann, Knut, 128
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Double jeopardy, 199-202, 351-2, 444

Drafting Committee, 21, 63, 243, 419

DRC. See Congo, Democratic Republic
of (DRC)

Drug trafficking, exclusion from
jurisdiction, 89-91

Duress defence, 244

Early release, 349-51
East Timor
crime of aggression and, 143
peacekeepers in, 27
Eboe-Osuji, Chile, 286-7, 383
ECtHR. See European Court of Human
Rights (ECtHR)
Egypt, war crimes and, 132
Eichmann, Adolf, 61, 96, 229, 247
Elements of Crimes
amendments to, 415
Assembly of States Parties and,
403
crime of aggression and, 143-4
crimes against humanity and, 109,
111, 113
defined, 435-6
genocide and, 97-8
interpretation of, 213
negligence and, 239
promulgation of, 22, 24
in Rome Statute, 435-6
as source of law, 204
subject matter (ratione materiae)
jurisdiction and, 84-6, 91-3
temporal (ratione temporis)
jurisdiction and, 63
war crimes and, 124, 126
El Zeidy, Mohamed, 276
Enforcement Unit, 348
Entry into force of Rome Statute,
23-4, 516
“Equality of arms,” 223-4
Escape, 351-2, 510
Establishment of Court, 424
Ethiopia, capital punishment and, 342
“Ethnic cleansing” as genocide, 100-1
European Centre for Constitutional
and Human Rights and Public
Interest Lawyers, 170
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European Convention on Human
Rights, 320, 413
European Court of Human Rights
(ECtHR)
adversarial versus inquisitorial
approach in, 250
anonymous witnesses and, 324
disclosure of evidence and, 299
genocide and, 95-6
interpreters and, 309
judges, 385
presence at trial and, 305
presumption of innocence and,
218-19
reasonable doubt standard and,
326
rights of accused in, 222, 224
right to counsel and, 309-10
as source of law, 212
State Party referrals and, 154
unlawfully obtained evidence and,
320-1
Evidence. See also Witnesses
admissibility of, 313-14
attorney-client privilege, 316-17
at confirmation hearing
accused presenting, 291
disclosure of, 287-8
Office of the Prosecutor
presenting, 290-1
Court’s own motion, 314-15
cross-examination, 315
discretion regarding, 313
hearsay, 313
national security information,
321-2, 485
pre-trial disclosure of, 299-300
privileges, 316-17
in Rome Statute, 480-1
self-incrimination, protection
against, 319
sexual offences, limitations in, 315
subpoenas, 318-19
third-party information, 485
unlawfully obtained, 320-1
unsworn statements, 319-20
victim participation and, 366-8
Expenses of Court, 512

Extermination, 115

Extradition, 277-80, 506. See also
Surrender and transfer

Extraordinary African Chambers in the
Senegalese Courts, 16

Extraordinary Chambers in the Courts
of Cambodia, 16

Fair hearing, 221-3
Falkland Islands, 75
Fernandez de Germundi, Sylvia, 172-3,
214, 291, 383
Fife, Rolf Einar, 341-2
Fiji, ratification of Rome Statute by,
56
Financial Regulations and Rules,
205, 512
Fines, 344, 509
Finland, declarations and, 411
Fitness to stand trial, 307-8
Forced pregnancy, 110-11
Ford, Gerald, 143
Forfeitures, 344, 509
France
assessments and, 409
on crime of aggression, 140, 146
declarations and, 412
as permanent member of Security
Council, 160
reservations and, 414
on Security Council referrals,
164, 167
statutes of limitations in, 247, 248
victims of crimes in, 353-4, 357
on war crimes, 132
Fremr, Robert, 383
Friends of the Court, 405-6
Fulford, Adrian, 229, 329-30
Funding of Court
generally, 408-9
assessments, 409, 513
audits, 513
budget, 409
expenses, 512
in Rome Statute, 512-13
Security Council referrals and, 165-6
voluntary contributions, 409-10, 513
Future of Court, 49-50

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108727365
www.cambridge.org

Cambridge University Press
978-1-108-72736-5 — An Introduction to the International Criminal Court

William A. Schabas
Index
More Information

INDEX 609

Gaddafi, Muammar, 40, 166-7
Gaddafi, Saif Al-Islam, 40, 186
Gaeta, Paola, 159
Gambia
opposition to ICC, 48
withdrawal from Rome Statute, 418
Garda, Abu, 39
Gaza flotilla, 153, 156-7, 257-9
Gaza Strip, 79
Gbagbo, Laurent, 42, 225, 283, 284,
307-8
Gbagbo, Simone, 42
Gender-based offences
as crimes against humanity, 109-12
as war crimes, 121, 133-4
witnesses, limitations on
examination of, 315
General principles of criminal law
generally, 203
command responsibility, 234-7, 448
defences (See Defences)
individual criminal responsibility
(See Individual criminal
responsibility)
interpretation of Rome Statute,
213-16
mens rea
actus reus versus, 239-40
intent and, 237-8
knowledge and, 237-8
negligence and, 239
recklessness and, 238
in Rome Statute, 449
presumption of innocence,
216-20, 478
rights of accused
“equality of arms,” 223-4
fair hearing, 221-3
historical background, 220-1
impartiality, 224-5
other rights, 226
in Rome Statute, 478-9
speedy trial, 225-6
sources of law (See Sources of law)
statutes of limitations, 247-8, 448
superior responsibility, 234-7, 448
Geneva Convention (1864), 2
Geneva Conventions (1949)

generally, 85
Additional Protocols (See Additional
Protocols to the Geneva
Conventions (1977))
Common Article,3, 138-9
law of armed conflict and, 206
victims of crimes and, 354
war crimes and
child soldiers, 134-6
grave breaches, 118-19, 125-7
in non-international armed
conflict, 120, 136-8
sexual offences, 121

Genocide

acts of, 96, 100-1

Convention on the Prevention and
Punishment of the Crime of
Genocide (See Convention on
the Prevention and Punishment
of the Crime of Genocide
(1948))

crimes against humanity
distinguished, 94-5

cultural genocide, 96-7

defined, 96, 426

destruction of group, 96-7

Elements of Crimes and, 97-8

“ethnic cleansing,” 100-1

groups protected, 99-100

historical background, 8, 94

incitement to commit, 233

motive for, 100

quantitative dimension, 98-9

in Rome Statute, 426

special intent, 97

threshold for prosecution, 87

Georgia

crimes against humanity in, 113-14

ECtHR and, 154

investigation regarding, 44, 46,
255-6

territorial (ratione loci)
jurisdiction, 75

war crimes and, 133

Germany

assessments and, 409
crimes against humanity and, 102
declarations and, 411
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Germany (cont.)
on funding of Court, 409
genocide and, 96-7
on Security Council deferrals, 178
Golan Heights, 75
Goldsmith, Peter, 142
Goldstone, Richard, 14, 169
Gravity
admissibility of cases and
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Hussein, Saddam, 11, 77
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ICCPR. See International Covenant on
Civil and Political Rights
(ICCPR)

IC]J. See International Court of
Justice (ICJ)

ICTR. See International Criminal
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ICTY. See International Criminal
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status of forces agreements
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incitement to commit genocide,
233
indirect co-perpetration, 227-8,
230-1
joint criminal enterprise, 227
perpetration, 229
in Rome Statute, 446-7
superior orders, 450-1
Indonesia
crime of aggression and, 143
on Security Council referrals, 38
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appeals and, 331, 334-5
indigent defendants and, 310-11
investigations and, 268
reasonable doubt standard and, 326
rights of accused and, 221-2, 226
self-incrimination, protection
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International Criminal Court (ICC).
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Rwanda (ICTR)
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approach in, 252
arrest and, 277, 278
command responsibility and, 235-6
co-perpetration and, 228
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establishment of, 160
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prosecutorial discretion in, 151
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success of, 49
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genocide and, 96-7, 98-9, International humanitarian law, 206-7
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“Hague Law” and, 3 interim release and, 282
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© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108727365
www.cambridge.org

Cambridge University Press

978-1-108-72736-5 — An Introduction to the International Criminal Court
William A. Schabas

Index

More Information

INDEX 613

proprio motu authority and, 168
Security Council deferrals and,
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on fitness to stand trial, 308
genocide and, 8
on imprisonment, 339
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on jurisdiction, 57
Nuremberg Principles, 9
on Office of the Prosecutor, 394
war crimes and, 119
International Military Tribunal for the
Far East. See Tokyo Tribunal
International Military Tribunal (IMT).
See Nuremberg Tribunal
Interpreters, 307, 309
Intoxication defence, 242-3
Investigations
confidential evidence and, 262-3
cooperation by State Party, 264-6
discretion regarding, 256-7
evidence and, 260-3, 269-70
exculpatory evidence and, 262-3
initiation of, 255-9, 464-5
national versus international
justice, 260
noncompliance by State Party, 266-7
Office of the Prosecutor, role of,
259-60, 465-6
on-site investigations, 263-4
Pre-Trial Chamber, role of, 270-1,
467-9
procedural protections, 267-9
Relationship Agreement between the
International Criminal Court
and the United Nations and,
261-2
rights of individuals during, 267-9,
466-7
Rules of Procedure and Evidence
and, 261, 269
Security Council, role of, 266-7
without consent of State Party,
264
witnesses and, 260-1, 269-70
Iran, crime of aggression and, 144
Iraq

crime of aggression and, 142
preliminary examinations in, 254
proprio motu authority and, 170
war crimes and, 130, 133

Ireland
declarations and, 411
ECtHR and, 154

Israel
on accession of Palestine, 418-19
preliminary examinations

regarding, 47-8
on proprio motu authority, 169
signature of Rome Statute, 417
State Party referral against, 156
statutes of limitations in, 247
territorial (ratione loci)
jurisdiction, 74-5

“unsigning” of Rome Statute, 27
voting against Rome Statute, 21-2
on war crimes, 129-30

Italy, surrender and transfer and, 279

Jackson, Robert, 102, 221
Jamus, Saleh Mohammed Jerbo, 39-40
Japan
assessments and, 409
on funding of Court, 409
Joint criminal enterprise, 227
Jorda, Claude, 314-15
Jordan, appeals by, 334
Judges of Court. See also specific Judge
Advisory Committee on
Nominations, 385-6
Code of Judicial Ethics, 205,
388
compensation of, 387, 462
disciplinary measures, 461
disqualification of, 389, 457
diversity among, 386-7
election of, 385, 451-5
equal status of, 388
excusal of, 389, 457
judicial independence, 389-90, 457
nomination of, 385-6, 451-5
qualifications of, 386, 451-5
removal of, 388-9, 460-1
service of, 451
vacancies, 455
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Judicial independence, 389-90, 457
Jurisdiction of Court
admissibility of cases versus, 182
challenges of rulings on
generally, 292-3
Article 19 challenges, 294-7
hearings, 296-7
review of determinations, 297
in Rome Statute, 442-4
Rules of Procedure and Evidence
and, 295
standing to challenge, 296
sua sponte determinations, 295-6
time requirements, 296
complementarity, 52-3
crime of aggression (See Crime of
aggression)

crimes against humanity (See Crimes

against humanity)
exercise of, 437
preconditions to, 436-7
genocide (See Genocide)
Non-Party States, acceptance by
generally, 76
declarations of, 78-81
definition of state, 80-1
interpretation of, 76-7
in Rules of Procedure and
Evidence, 77-8
offences within, 425
personal (ratione personae)
jurisdiction (See Personal
(ratione personae) jurisdiction)
proprio motu authority (See Proprio
motu authority)
in Rome Statute, 51, 425
Security Council deferrals
Chapter VII authority and, 178
compromise regarding, 176-8
criticism of, 176
debate regarding, 176-8
peacekeeping forces and, 177-8
Relationship Agreement between
the International Criminal
Court and the United Nations
and, 175-6
in Rome Statute, 440
US opposition to ICC and, 28-9

INDEX

Security Council referrals (See
Security Council referrals)
state consent to, 52, 57
State Party referrals (See State Party
referrals)
subject matter (ratione materiae)
jurisdiction (See Subject matter
(ratione materiae) jurisdiction)
temporal (ratione temporis)
jurisdiction
amendments, effect of, 64
continuing crimes, 62-3
crimes committed after entry into
force, 58-60
nulla poena sine lege and,
61-2, 446
nullum crimen sine lege and,
61-2, 445
retroactive crimes versus, 61-2
in Rome Statute, 436
territorial (ratione loci) jurisdiction
(See Territorial (ratione loci)
jurisdiction)
universal jurisdiction, 53-5, 56-7
war crimes (See War crimes)

Kabila, Joseph, 155-6, 188-9
Kambanda, Jean, 358
Kampala Review Conference (2010),
30, 65, 92, 146-7, 404, 416
Katanga, Germain, 35, 185, 191-2, 201,
338, 347, 349, 350, 370
Kaul, Hans-Peter, 48, 105, 108, 173,
214, 383
Kellogg-Briand Pact (1928), 6, 61
Kelsen, Hans, 61
Kenya
challenge of rulings on jurisdiction
and admissibility by, 297
on complementarity, 185
investigation regarding, 266
post-election violence in, 41-2
on presence at trial, 307
proprio motu authority in, 41-2,
48
Security Council referral
regarding, 153
unlawful arrest and, 280
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Kissinger, Henry, 143

Kony, Joseph, 32-3, 59-60, 244
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Kosovo War, 394

Koviacs, Péter, 133, 173

Kref3, Claus, 158-9, 270

Kuenyehia, Akua, 383

Landmines, 132
Languages of Court, 407-8, 462-3
Lauterpacht, Hersch, 102
Law of armed conflict, 206-7
League of Arab States, 38
League of Nations, 4-5, 8
Lebanon, ad hoc tribunal for. See
Special Tribunal for Lebanon
Legality, principle of, 84
Legal status of Court, 425
“Leipzig Trials,” 4, 117
Lemkin, Raphael, 94
Lewis, Peter, 396
Liberia
immunity and, 71
Security Council Resolution
regarding, 71, 163
Libya
arrest warrants in, 272
on complementarity, 185-6
crime of aggression in, 148
Security Council referrals and, 36, 38,
40-1, 166-7
Security Council Resolutions,
immunity and, 72
Lieber, Francis, 1
Lieber Code, 121
Liechtenstein
on crime of aggression, 146-7
on Security Council referrals, 167-8
Lincoln, Abraham, 1
London Conference (1945), 5
London International Assembly, 5
Lord’s Resistance Army, 31-3, 79,
155, 244

Lubanga, Charles, 134
Lubanga Dyilo, Thomas, 34-5, 158-9,
185, 188-9, 190-2, 201, 225,
241, 255, 274-5, 277, 320, 338,
346-7, 349, 350-1, 370, 375-6
Lukwiya, Raska, 32-3
Luxembourg
on Security Council deferrals, 180
on war crimes, 133

Malabo Protocol, 202
Malaysia, withdrawal from Rome
Statute by, 418
Mali
cultural property destruction in,
42-4, 131, 140, 156
proprio motu authority in, 42-4
Security Council referral
regarding, 153
“self-referral” by, 156
Mandela, Nelson, 194
Martens Clause, 2
McMahan, Jeff, 227
Mens rea
actus reus versus, 239-40
intent and, 237-8
knowledge and, 237-8
negligence and, 239
recklessness and, 238
in Rome Statute, 449
Meron, Theodore, 137-8
Milosevi¢, Slobodan, 234-5, 309
Mindua, Antoine Kesia-Mbe,
173
Minors
conscription of
complementarity and, 190-2
interpretation of Rome Statute
and, 215, 216
temporal (ratione temporis)
jurisdiction and, 63
as war crime, 134-6
personal (ratione personae)
jurisdiction over, 66, 447
Mistake of fact, 244-6, 450
Mistake of law, 244-6, 450
Mitigating factors, 344-5, 487-8
M’Naghten rules, 242
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Monageng, Sanji Mmasenomo,
383

Monnier, Gustav, 2

Moore, John Bassett, 51

Moreno Ocampo, Luis, 24, 31, 32, 93,
193, 391-2, 393-4

Morsi, Mohamed, 78

Moscow Declaration (1943), 5

Mudacumura, Sylvestre, 35

Myanmar, territorial (ratione loci)
jurisdiction and, 74

My Lai massacre, 200

National security information,
321-2, 485
Ne bis in idem, 199-202, 351-2,
444
Necessity defence, 244
Nelson Mandela Rules, 341, 349
Netherlands
declarations and, 75, 411, 412-13
Detention Centre, 284, 397-8
Headquarters Agreement, 204-5,
380-1
headquarters of Court in, 380-1,
424-5
ICJ headquartered in, 380
ICTY headquartered in, 380
imprisonment in, 348
territorial (ratione loci) jurisdiction,
declarations regarding, 75
New trial, 332-3
New Zealand
declarations and, 75, 412, 413
territorial (ratione loci) jurisdiction,
declarations regarding, 75
on war crimes, 132
Ngaissona, Patrice-Edouard, 36
Ngudjolo, Mathieu, 35, 112, 314,
335
Nigeria, capital punishment and, 342
Nixon, Richard, 200
“No case to answer” motion, 303
Non-Aligned Movement (NAM),
20, 38
Non-international armed conflict, war
crimes in, 120, 136-40

Non-Party States
acceptance of jurisdiction by
generally, 76
declarations of, 78-81
definition of state, 80-1
interpretation of, 76-7
in Rules of Procedure and
Evidence, 77-8
personal (ratione personae)
jurisdiction over citizens
of, 55-6
North Macedonia, ratification of Rome
Statute by, 56
Norway
declarations and, 411
on punishment, 348-9
Nourain, Abdallah Banda Abakaer,
39-40
Ntaganda, Bosco, 34-5, 225-6, 389-90
Nuclear weapons, 131-2
Nulla poena sine lege, 61-2, 446
Nullum crimen sine lege, 61-2, 445
Nuremberg Charter, 109
Nuremberg Principles, 9
Nuremberg Tribunal
co-perpetration and, 228
crime of aggression and, 140, 141-2
crimes against humanity and, 102,
105, 108
crimes prosecuted in, 83
defences and, 245-6
fitness to stand trial and, 307-8
genocide and, 94
hierarchy among offences, 88
historical background, 5-7
individual criminal responsibility
and, 226
jurisdiction of, 52
prosecutorial discretion in, 151
punishment and, 339
reasonable doubt standard and, 326
rights of accused in, 220-1, 225
temporal (ratione temporis)
jurisdiction, 58, 61
trial in absentia in, 304
victims of crimes and, 354-5
war crimes and, 117-19, 120,
121, 128
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Obama, Barack, 30
Odhiambo, Okot, 32-3
Odio Benito, Elizabeth, 135, 329-30,
346-7, 383
Offences against administration of
justice, 481-2
Office of Public Counsel for the
Defence, 401
Office of Public Counsel for Victims,
373, 378-9
Office of the Prosecutor
generally, 24, 390
advisers, 395
compensation of Prosecutor,
394, 462
disciplinary measures, 461
election of Prosecutor, 391
gravity, reliance on, 199
independence of Prosecutor, 394
investigations (See Investigations)
investigators, 395-6, 460
preliminary examinations (See
Preliminary examinations)
presumption of innocence,
prosecutorial comments and,
219-20
proprio motu authority (See Proprio
motu authority)
qualifications of Prosecutor, 390,
391
Regulations of the Office of the
Prosecutor, 205
removal of Prosecutor, 393-4,
460-1
in Rome Statute, 437-8, 457-9
solemn undertaking, 393, 460
staff members, 395-6, 460
transparency and, 394-5
Official capacity defence precluded,
115-16, 246, 447
Official Journal, 205
Ongwen, Dominic, 32-3, 59-60, 244,
289-90
Organization of African Unity, 180
Organization of the Islamic
Conference, 38
Organs of Court, 451
Otti, Vincent, 32-3

Quattara, Alassane, 42
Outreach activities, 398-9
Owen, David, 11

Ozaki, Kuniko, 383, 389-90

Pal, Radhabinod, 7-8
Palestine
acceptance of jurisdiction by, 60, 78,
79-81
accession to Rome Statute, 418-19
Security Council referral
regarding, 153
“self-referral” by, 157
territorial (ratione loci)
jurisdiction, 74-5
war crimes and, 130
Paraguay, State Party referral by, 157-8
Paris Peace Conference (1919), 3, 121
Patasse, Ange-Felix, 35
Peace of Westphalia (1648), 1-2
Perjury, 148-50
Permanent Court of International
Justice, 51-2
Perpetration, 229
Personal (ratione personae) jurisdiction
generally, 64-5
amendments, effect of, 65
immunity and
generally, 66-8
heads of state, 68-70, 246
ICJ compared, 66-7
peace negotiations, 70-1
Security Council
Resolutions, 71-2
status of forces agreements
(SOFAs), 71
waiver of, 504
minors, over, 66, 447
Non-Party States, over citizens of,
55-6, 64-5
non-retroactivity, 446
States Parties, citizens of, 55-6, 64-5
Peru, State Party referral by, 157-8
Philippines, withdrawal from Rome
Statute by, 418
Picasso, Pablo, 136-7
Pikis, Giorgios, 198, 335, 362, 366-7
Pinochet, Augusto, 192-3
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Piragoff, Donald K., 322
Pompeo, Mike, 30
Portugal, surrender and transfer
and, 279
Powell, Colin, 36-7
Powers of Court, 425
Preamble, 423-4
Preliminary examinations
generally, 152
complementarity and, 193-4
discretion regarding, 254-5
factors considered, 253-4
gravity and, 254-5
as objective process, 254
Office of the Prosecutor, role of,
252-5
proprio motu authority and, 169-70,
252-3
Security Council referrals and,
252-3
situation requirement, 252-3
State Party referrals and, 252-3
as subjective process, 254-5
termination of, 257-9
time requirements, 255-7
Preparatory Commission
convening of, 22
crime of aggression and, 142
defence counsel and, 401
Elements of Crimes and, 24, 91,
204, 403
Rules of Procedure and Evidence
and, 24, 204, 403
victim participation and, 366
war crimes and, 126
Preparatory Committee
actus reus and, 239-40
admissibility of cases and, 198
capital punishment and, 341-2
convening of, 18
decisions of Court and, 325-6
jurisdiction of Court and, 58
national security information and,
321, 322
personal (ratione personae)
jurisdiction and, 66
public hearings and, 302
right to counsel and, 310-11

Security Council deferrals and,
176-7
temporal (ratione temporis)
jurisdiction and, 63
victim participation and, 366
Presence at trial
disruption of proceedings and, 308-9
excusal of, 305-7
fitness to stand trial and, 307-8
interpreters and, 307, 309
in Rome Statute, 475
trial in absentia, 304-5
waiver of right, 305-7
Presidency of Court, 382-3, 455
Presumption of innocence, 216-20, 478
Pre-Trial Chamber. See also specific
topic
generally, 383-4, 388
confirmation hearing and, 291-2
investigations, role in, 270-1, 467-9
proprio motu authority and, 171-5
Pre-Trial Division, 383-4, 389
Pre-Trial Practice Manual, 205, 284,
286, 291
Pre-trial proceedings
admissibility, challenges to rulings
on (See Admissibility of cases)
appearance, 280-1, 472
arrest (See Arrest)
confirmation hearing (See
Confirmation hearing)
interim release
application for, 276, 282
continued detention versus, 281-2
grounds for, 281
inexcusable delay, 283
international human rights law
and, 282
revisiting, 283
in Rome Statute, 472
State released to, 282-3
investigations (See Investigations)
jurisdiction, challenges to rulings on
(See Jurisdiction of Court)
preliminary examinations (See
Preliminary examinations)
preparation for trial, 297-300
Primacy, 17-19, 183
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Principles and Guidelines on the Right
to a Remedy and Reparation for
Victims of Gross Violations of
International Human Rights
Law and Serious Violations of
International Humanitarian
Law, 360, 361, 362-3

Privacy, 212

Privileges and immunities, 406-7,
461-2

Privileges in evidence, 316-17

Proprio motu authority

admissibility of cases and, 171,
181-2

arguments against, 168-9

authorization for prosecution, 152,
171-2

crime of aggression and, 146, 147-8,
438-9

opposition to, 168-9

post-election violence and, 41-2

preliminary examinations and,
169-70, 252-3

Pre-Trial Chamber and, 171-5

reasonable basis for, 171

territorial (ratione loci) jurisdiction
and, 152

victim participation and, 175

witnesses and, 170-1

Prosecutor. See Office of the Prosecutor

Provisional arrest, 276, 498-9

Punishment

generally, 338

aggravating factors, 344-5, 487-8

capital punishment, 341-3

credit for good conduct, 351

customary international law and,
339-40

death penalty, 341-3

deduction for time served, 347

deterrence, 340-1

discretion in, 345

discrimination and, 346-7

early release, 349-51

enforcement of, 348-52, 508

fines, 344, 509

forfeitures, 344, 509

gravity of offence and, 346

619

imprisonment, 338-9, 3434,
348, 349
mitigating factors, 344-5, 487-8
for multiple offences, 347-8
non-prejudicial application of
law, 488
proportionality requirement, 345-6
purposes of, 340-1
reduction of sentence, 509-10
rehabilitation, 341
retribution, 340-1
in Rome Statute, 487
sentencing procedure, 330-1,
486-7
States Parties, role of, 506-7
change in designation, 507
supervision of, 508
transfer upon completion, 351, 508

Rape
as crime against humanity, 111-12
as war crime, 121
Rapp, Stephen, 30
Rastan, Rod, 161, 186
Ratification of Rome Statute, 23-4,
56-7, 417-18, 516
Ratione loci. See Territorial (ratione
loci) jurisdiction
Ratione materiae. See Subject matter
(ratione materiae) jurisdiction
Ratione personae. See Personal (ratione
personae) jurisdiction
Ratione temporis. See Temporal
(ratione temporis) jurisdiction
Reasonable doubt standard, 326-7
Recalcitrant witnesses, 319
Reconsideration of decisions, 336
Redress (NGO), 357, 368
Referrals
Security Council referrals (See
Security Council referrals)
State Party referrals (See State Party
referrals)
Registrar, 396, 401-2
Registry, 363-4, 377, 396, 398, 459
Regulations of the Court
Advisory Committee on Legal Texts
and, 397
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at trial, 310-11
victims of crimes, 363-4, 365-6

Regulations of the Court (cont.)
alteration of legal characterization of

charge and, 327-9
confirmation hearing and, 285-6
Coordination Council and, 397
defence counsel and, 400, 401
Detention Centre and, 398
judges and, 388
in Rome Statute, 463-4
self-representation and, 309
as source of law, 204-5, 210
status conferences and, 298
victims of crimes and, 364, 370-1

Regulations of the Office of the

Prosecutor, 205

Regulations of the Registry, 205
Rehabilitation, 341
Relationship Agreement between the

International Criminal Court

and the United Nations
generally, 68, 381-2
investigations and, 261-2
in Rome Statute, 424
Security Council deferrals and,

175-6
Security Council referrals and,

160-1, 165-6
as source of law, 204-5

Reparations for victims of crimes,

370-3, 486

Reprisal, 241-2
Reservations, 410-11, 414-15, 514
Retribution, 340-1
Reversal, 332-3
Review Conferences, 89, 404-5,
415-16
Revision of decisions, 336, 491-2
Rights of accused
“equality of arms,” 223-4
fair hearing, 221-3
historical background, 220-1
impartiality, 224-5
other rights, 226
in Rome Statute, 478-9
speedy trial, 225-6
Right to counsel
defence counsel, 399-402
indigent defendants, 310-11, 400

Rome Statute. See also Appendix 1;
specific topic
abstentions, 21-2
acceptance of, 417-18, 516
accession to, 23, 417-18, 516
ad hoc tribunals and, 13-14, 16
adversarial versus inquisitorial
approach and, 252
amendments to
generally, 415-17, 514-15
institutional provisions, 515
in Rome Statute, 514-15
approval of, 417-18, 516
authentic texts, 419, 517
drafting of, 16-22
entry into force, 23-4, 516
general agreement on, 21
“Hague Law” and, 3
interpretation of, 213-16
jurisdiction under, 51 (See also
Jurisdiction of Court)
opposition to, 21-2
Preamble, 423-4
ratification of, 23-4, 56-7,
417-18, 516
review of, 515
signatories, 23, 518-24
signatures, 417, 516
as source of law, 204
strict construction of, 215-16
transitional provision, 516
travaux préparatoires, 213-14
“unsigning” of, 26-7
withdrawal from, 418, 517
Zutphen Draft, 18
Rubin, James, 169
Rule of speciality, 351-2, 506
Rules of Procedure and Evidence
acceptance of jurisdiction by Non-
Party States and, 77-8
adoption of, 24
adversarial versus inquisitorial
approach and, 252
Advisory Committee on Legal Texts
and, 397
amendments to, 415
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anonymous witnesses and, 324-5
Assembly of States Parties and, 403
challenges of rulings on jurisdiction
and admissibility and, 295
compensation for miscarriage of
justice and, 336-7
decisions of Court and, 325-6
defence counsel and, 400, 401-2
defences and, 241
disclosure of evidence and, 299
interpretation of, 213
investigations and, 261, 269
preliminary examinations and, 257
preparation for trial and, 299
presence at trial and, 306, 307
promulgation of, 22
punishment and, 344, 345, 350
right to counsel and, 310
in Rome Statute, 463
sexual offences and, 315
as source of law, 204, 212
victims of crimes and, 353, 357, 360,
362, 363, 365, 368, 371-2, 377
Russia
ECtHR and, 154
as permanent member of Security
Council, 160
on Security Council referrals, 36,
38, 167
signature of Rome Statute, 417
Ruto, William, 41-2, 47, 179-80,
305-7
Rwanda
on capital punishment, 342
ICTR (See International Criminal
Tribunal for Rwanda (ICTR))
Security Council deferrals and, 47,
179-80

Sadat, Leila Nadya, 395
Saland, Per, 208
Sanctions, 150, 482-3
Scheffer, David, 25, 26, 76
Schomburg, Wolfgang, 86, 128
Schwebel, Stephen M., 146
Seat of Court, 380-1, 424-5
Security Council

authority of, 160
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crime of aggression and, 145-6

deferrals (See Security Council
deferrals)

immunity and, 71-2

investigations, role in, 266-7

permanent members, 160

referrals (See Security Council
referrals)

Resolutions, 160

Security Council deferrals

Chapter VII authority and, 178

compromise regarding, 176-8

criticism of, 176

debate regarding, 176-8

peacekeeping forces and, 177-8

Relationship Agreement between the
International Criminal Court
and the United Nations and,
175-6

in Rome Statute, 440

US opposition to ICC and, 28-9

Security Council referrals

generally, 159-60

authority, 161

crime of aggression and, 147-8, 168,
439-40

funding of Court and, 165-6

opposition to, 167-8

preliminary examinations and,
252-3

Relationship Agreement between the
International Criminal Court
and the United Nations and,
160-1, 165-6

territorial (ratione loci) jurisdiction
and, 152

Self-defence, 243
Self-incrimination, protection

against, 319

“Self-referrals,” 31-4, 45-6, 154-6,

158-9

Self-representation, 309-10
Sellers, Patricia Viseur, 395
Sellers, Peter, 169

Senegal

ad hoc tribunal for, 16
ratification of Rome Statute, 23,
45
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Sentencing. See also Punishment
determination of sentence, 487-8
procedure, 330-1, 486-7
reduction of sentence, 509-10

Serbia and Montenegro, ratification of

Rome Statute by, 56

Sexual offences
as crimes against humanity, 109-12
as war crimes, 121, 133-4
witnesses, limitations on

examination of, 315

Sexual slavery, 109-10

Sierra Leone
ad hoc tribunal for (See Special Court

for Sierra Leone)
ratification of Rome Statute, 45, 56
Signatories of Rome Statute, 23, 518-24
Signature of Rome Statute, 417, 516
Simma, Bruno, 145
Singapore
on capital punishment, 342
on Security Council deferrals, 177
Song, Sang-Hyun, 206, 362, 383
Sources of law
generally, 203-4
customary international law, 204,
205-6

domestic law, 204, 207-9

Elements of Crimes, 204

Headquarters Agreement, 204-5

ICJ and, 204, 205

international humanitarian law,
206-7

international human rights law,
209-11

law of armed conflict, 206-7

Regulations of the Court, 204-5, 210

Relationship Agreement between the
International Criminal Court
and the United Nations, 204-5

Rome Statute, 204

Rules of Procedure and Evidence,
204, 212

Staff Regulations, 204-5

treaties, 204, 205

South Africa
alternative methods of accountability

in, 192-3, 194

INDEX

opposition to ICC, 48
Truth and Reconciliation
Commission, 192-3
withdrawal from Rome Statute, 418
Southern African Development
Community (SADC), 20
South Ossetia, preliminary
examination regarding, 44, 75
Spanish Civil War, 136-7
Special Court for Sierra Leone
as ad hoc tribunal, 14
arrest and, 275
command responsibility and, 235-6
defences and, 246
hierarchy among offences, 88-9
jurisdiction of, 55
ne bis in idem and, 201-2
outreach activities and, 399
prosecutorial discretion in, 151
success of, 49
temporal (ratione temporis)
jurisdiction, 58, 60
transparency and, 394
Special Criminal Court of the Central
African Republic, 16
Speciality, rule of, 351-2, 506
Special Tribunal for Lebanon
generally, 16, 90
establishment of, 15
jurisdiction of, 55
prosecutorial discretion in, 151
transparency and, 394
trial in absentia in, 304
Special Working Group on the Crime
of Aggression, 142
Speedy trial, 225-6
Stabilization Force (SFOR), 27-8,
178
Staff Regulations, 204-5
Standard Minimum Rules for the
Treatment of Prisoners,
341, 349
“Standby counsel,” 309
State consent to jurisdiction, 52
State Party referrals
arguments against, 154
crime of aggression and, 146, 147-8,
159, 438-9
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preliminary examinations and,
252-3
in Rome Statute, 437
“self-referrals,” 31-4, 45-6, 154-6,
158-9
situation requirement, 158
territorial (ratione loci) jurisdiction
and, 152
Status conferences, 298
Status of forces agreements
(SOFAs), 71
Statutes of limitations, 247-8, 448
Steiner, Sylvia, 274-5, 284-5,
378
Stephen, Ninian, 324
Stewart, James, 393
Strasbourg Court. See European Court
of Human Rights (ECtHR)
Streicher, Julius, 242
Structure of Court, 380. See also specific
topic
Subject matter (ratione materiae)
jurisdiction
generally, 81
amendment of, 89
bribery, 148-50
corruption, 148-50
crime of aggression (See Crime of
aggression)
crimes against humanity (See Crimes
against humanity)
disruption of proceedings, 150
drug trafficking, exclusion of, 89-91
Elements of Crimes and, 84-6,
91-3
genocide (See Genocide)
gravity of offences and, 86
hierarchy among offences, 88-9
historical background, 81-2, 83
international nature of crimes, 82-3
perjury, 148-50
sanctions, 150
terrorism, exclusion of, 89-91
treaty crimes, exclusion of, 89-91
war crimes (See War crimes)
witness interference, 148-50
Subpoenas, 318-19
Subsidiarity, 184

623

Sudan, signature of Rome Statute, 417.
See also Darfur situation
Summons to appear, 271-2, 273-4,
469-71
Superior orders defence, 245-6, 450-1
Superior responsibility, 234-7, 448
Supplementary Convention on the
Abolition of Slavery, the Slave
Trade, and Institutions and
Practices Similar to Slavery
(1956), 109
Surrender and transfer
generally, 277-80
defined, 506
requests for cooperation, 494-5, 504
rule of speciality, 351-2, 506
Sweden
declarations and, 412
on war crimes, 132
Switzerland, Security Council referrals

and, 167
Syria
Security Council referrals and,
36, 167

Security Council Resolutions,
immunity and, 72

territorial (ratione loci)
jurisdiction, 75

Tarfusser, Cuno, 227-8, 383
Taylor, Charles, 275
Temporal (ratione temporis)
jurisdiction
amendments, effect of, 64
continuing crimes, 62-3
crimes committed after entry into
force, 58-60
nulla poena sine lege and, 61-2, 446
nullum crimen sine lege and,
61-2, 445
retroactive crimes versus, 61-2
in Rome Statute, 436
Territorial (ratione loci) jurisdiction
generally, 51-2, 72-3
boundary disputes and, 74
compromise regarding, 55-6
declarations regarding, 75
definition of territory, 73-4
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Territorial jurisdiction (cont.)
deportation and, 74
proprio motu authority and, 152
Security Council referrals and, 152
State Party referrals and, 152
Terrorism, exclusion from jurisdiction,
89-91
Testimony. See Witnesses
Thiam, Doudou, 10
Third-party information, 485
Thune, Gro Hillestad, 11-12
Tokyo Tribunal
crime of aggression and, 141-2
crimes prosecuted in, 83
historical background, 7-8
punishment and, 339
temporal (ratione temporis)
jurisdiction, 58, 61
victims of crimes and, 354-5
war crimes and, 128
Torture, 115-16
Treaties
signatures of, 417
as source of law, 204, 205
“unsigning” of, 26-7
Treaty crimes, 81-2, 89-91
Treaty of International Penal Law
(1889), 51-2
Treaty of Lausanne (1923), 4
Treaty of Sévres (1920), 4
Treaty of Versailles (1919), 3-4,
117
Trendafilova, Ekaterina, 282-3
Trial
generally, 301
adversarial versus inquisitorial
approach in, 251
appeals (See Appeals)
compensation for miscarriage of
justice, 336-7, 492
decisions of Court (See Decisions of
Court)
evidence (See Evidence)
guilty pleas, 311-12, 477-8
indigent defendants, 310-11

preparation for, 297-300
presence at trial

disruption of proceedings and,

308-9

excusal of, 305-7

fitness to stand trial and, 307-8

interpreters and, 307, 309

in Rome Statute, 475

trial in absentia, 304-5

waiver of right, 305-7
public nature of, 302-3
right to counsel, 310-11
self-representation, 309-10
sentencing procedure, 330-1, 486-7
“standby counsel,” 309
witnesses (See Witnesses)

“Trial by ambush,” 300
Trial Chamber, 383-4, 388, 475-7. See

also specific topic

Trial Division, 383-4, 389
Triggering of jurisdiction

conditions for, 151-2
proprio motu authority (See Proprio
motu authority)
prosecutorial discretion, 151
Security Council deferrals
Chapter VII authority and, 178
compromise regarding, 176-8
criticism of, 176
debate regarding, 176-8
peacekeeping forces and, 177-8
Relationship Agreement between
the International Criminal
Court and the United Nations
and, 175-6
in Rome Statute, 440
US opposition to ICC and, 28-9
Security Council referrals (See
Security Council referrals)
situation requirement, 152-4
State Party referrals (See State Party
referrals)

Trinidad and Tobago

ICC and, 81-2
ratification of Rome Statute, 23

location of, 301-2, 475
new trial, 332-3
“no case to answer” motion, 303

Trump, Donald, 30, 174
Trust Fund for Victims, 373-7, 488
Tiirk, Helmut, 11-12
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Turkey
Armenian genocide and, 4, 6, 101-2
ECtHR and, 154
territorial (ratione loci)
jurisdiction, 75

Uganda
acceptance of jurisdiction by, 59-60,
78,79
arrest warrants in, 272
investigation regarding, 271
on personal (ratione personae)
jurisdiction, 164
ratification of Rome Statute, 45
on Security Council deferrals, 47, 180
Security Council referral
regarding, 153
“self-referral” by, 31-3, 45-6, 155
triggering of jurisdiction in, 153
victims of crimes in, 374
Ugarte, Bruno Stagno, 49-50
Ukraine
acceptance of jurisdiction by, 78, 79
Agreement on the Privileges and
Immunities of the International
Criminal Court and, 407
United Kingdom
assessments and, 409
on crime of aggression, 140, 142,
144-5, 146
declarations and, 75, 411, 413-14
ECtHR and, 154
imprisonment in, 349
on judges, 385
as permanent member of Security
Council, 160
preliminary examinations
regarding, 47-8
proprio motu authority and, 170
on reprisal, 241-2
on rights of accused, 220-1
on Security Council referrals, 38, 167
territorial (ratione loci) jurisdiction
and, 75
on war crimes, 128-9, 132
United Nations
Charter
crime of aggression and, 143-5

Draft Code of Crimes against the
Peace and Security of Mankind
and, 25
immunity and, 49, 68
privileges and immunities
and, 406
Security Council referrals and,
161-2
territorial (ratione loci)
jurisdiction and, 72-3
war crimes and, 130
Commission on Human Rights,
341-2, 355-6, 357
on crime of aggression, 143
crimes against humanity and,
102-3
Declaration of Basic Principles of
Justice for Victims of Crime and
Abuse of Power, 356
Economic and Social Council,
349
genocide and, 8
Human Rights Commission, 116-17
Human Rights Committee, 218,
326, 341
Human Rights Council, 355-6,
357
Human Rights Council Advisory
Committee, 355-6, 357
ICC and, 9
on immunity, 49
Rome Statute and, 16 (See also Rome
Statute)
Security Council
authority of, 160
crime of aggression and, 145-6
deferrals (See Security Council
deferrals)
immunity and, 71-2
investigations, role in, 266-7
permanent members, 160
referrals (See Security Council
referrals)
Resolutions, 160
Seventh United Nations Congress on
the Prevention of Crime and the
Treatment of Offenders,
356, 357
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United Nations (cont.)
Sub-Commission on the Prevention
of Discrimination and
Protection of Minorities,
355-6, 357
United Nations Commission for the
Investigation of War Crimes, 5
United States
on acceptance of jurisdiction by
Non-State Parties, 77
on accession of Palestine, 418-19
American Service Members’
Protection Act, 28
on command responsibility, 236
on crime of aggression, 144
on funding of Court, 409
on Office of the Prosecutor, 390, 391
opposition to ICC
bilateral immunity agreements,
27, 29-30
Non-Party States, jurisdiction over
citizens of, 55-6
Rome Statute, voting against, 21-2
Security Council authority
and, 25-6
Security Council deferrals
and, 28-9
sheltering of US nationals, 27-8
status of forces agreements
(SOFAs) and, 71
universal jurisdiction and, 55
“unsigning” of Rome Statute, 26-7
visa restrictions, 30-1
as permanent member of Security
Council, 160
preliminary examinations
regarding, 47-8
on proprio motu authority, 169, 174
on Security Council deferrals,
177-8, 179
on Security Council referrals, 38,
162-3, 165-6
signature of Rome Statute, 417
territorial (ratione loci)
jurisdiction, 75
Universal Declaration of Human Rights
(1948), 209, 221-2
Universal jurisdiction, 53-5, 56-7

Unlawful arrest, 280

Unlawfully obtained evidence, 320-1

Unsworn statements, 319-20

Updated Document Containing
Charges (UDCC), 285-7

Uruguay, declarations and, 411-12

Usacka, Anita, 92, 149-50, 214-15,
220, 335

van Boven, Theo, 357
Vance, Cyrus, 11
Van den Wyngaert, Christine, 35, 208,
217, 220, 225, 229, 231,
328-30, 347
Venezuela, State Party referral against,
157-8
Victims and Witnesses Section, 175,
317, 353, 373, 377-8
Victims and Witnesses Unit, 175, 317,
353, 373, 377-8
Victims of crimes
generally, 353-9
civil law approach, 353-4
defined, 360-1
historical background, 353-9
international human rights law and,
355-6
reparations for, 370-3, 486
victim participation
generally, 359
criteria for, 361-2
evidence and, 366-8
financial costs of, 369
notice requirements, 363
organizational or institutional
victims, 362-3
personal interests, 362
proprio motu authority and, 175
representation, 363-4, 365-6
in Rome Statute, 479-80
scope of, 368
stages of proceedings, 364-5
statistics on, 359-60
Vienna Convention on the Law of
Treaties
dispute settlement and, 410
interpretation of Rome Statute and,
213-14
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judges of Court and, 386
signatures of treaties and, 417
sources of law and, 205
on “unsigning” of treaties, 26-7
Voltaire, 101
Voluntary contributions to Court,
409-10, 513
Von Bohlen, Gustav Krupp, 307
von Hagenbach, Peter, 1
von Hebel, Herman, 214-15, 396

War crimes

biological weapons, 132

categories of, 121

chemical weapons, 131, 132

child soldiers, 134-6

cluster munitions, 133

codification, problems with, 122

cultural property destruction,
131, 140

defined, 428-34

Elements of Crimes and, 124, 126

environmental damage, 129

existence of conflict, 123

grave breaches of Geneva
Conventions, 125-7

historical background, 117

humanitarian and peacekeeping
missions, attacks on, 129, 130-1

human shields, 131

landmines, 132

large-scale commission, 122-3

nexus with armed conflict, 124

in non-international armed conflict,
120, 136-40

nuclear weapons, 131-2

other serious violations, 127-9

plan or policy, 122-3

prohibited weapons, 131-3

protected persons, 138-9

rape, 121

in Rome Statute, 428-34

sexual offences, 121, 133-4

threshold for prosecution, 87, 122-3

transfer of population by occupying
power, 129-30

Warrants of arrest

627

generally, 271-2, 469-71
in Rome Statute, 469-71
sealing of, 274-5
service of, 275-6
Wenaweser, Christian, 49-50, 167-8
Wheaton, Henry, 101
Wikileaks, 255
Wilhelm II (Germany), 3
Williams, Sharon, 56
Withdrawal from Rome Statute,
418, 517
Witnesses. See also Evidence
anonymous witnesses, 324-5
attorney-client privilege, 316-17
cross-examination of, 315
interference, 148-50
investigations and, 260-1, 269-70
privileges, 316-17
proprio motu authority and, 170-1
protective measures, 322-5, 479-80
recalcitrant witnesses, 319
self-incrimination, protection
against, 319
sexual offences, limitations on
examination in, 315
subpoenas, 318-19
unsworn statements, 319-20
“witness familiarization,” 317-18
“witness preparation,” 317-18
“witness proofing,” 208, 317-18
Working Group on Amendments,
307
Working Group on General Principles,
66, 238, 239-40, 245, 343
Working Group on Procedural
Matters, 325-6
World Trade Centre, 90
World War 1, 3

Yeats, William Butler, 50

Yekatom, Alfred, 36

Yugoslavia. See International Criminal
Tribunal for the former
Yugoslavia (ICTY); specific
country

Zutphen Draft, 18
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