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of Chief Executive, 188–190

of courts, 190–191
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Chinese customary law and, 134
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contents of, 92–93

Court of Final Appeal under, 9–10
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English case law decisions under, 177–179

governance structure under

autonomy, 68–71

Chief Executive position under, 72–74

Legislative Council, 74–75

‘one country, two systems’ concept,

64–67

in HKSAR Government, 68–71

independent judiciary under, 7

international case law decisions under,

177–179

interpretation of, 93–98

consistency of, 98–99

hybrid system in, 94

by NPCSC, 94–98

judicial review in, 38

legal validity of, 91

Legislative Council and, 3–4, 8–9, 13

legislative process and, 185–190

political order in, 37–38

under PRC sovereignty, 25

public order in, 37

rule of recognition in, 47

and Standing Committee of the National

People’s Congress, 7

statutory interpretation of, 228–230

battered women syndrome, 56

Bentham, Jeremy, 46

bilingual judgments, 133

bilingual legislation, 102

statutory interpretation of, 230–231

bills

electronic copies of, 338

in primary legislation, 193–194

private, 193

public, 193

books, as secondary source for legal

materials, 350

Boolean searching, 348

burden of proof. See also standards of proof

in civil litigation, 275

business transactions, law and, 42

cab-rank rule, 307–308

capitalism, in ‘one country, two systems’

concept, 65

CAPO. See Complaints Against Police Office

case law

court judgments and, 120

definition of, 107

English, under Basic Law, 177–179

international, under Basic Law, 177–179

law reports, 113–120

parts of reported cases, 114–120

reporting procedures, 113

unreported cases, 113

legal systems and, 4

CEPA. See Closer Economic Partnership

Arrangement

CFA. See Court of Final Appeal

champerty, 299

Chief Executive, 72–74

authority of, in legislative process,

188–190

primary legislation and, 195–196

China. See also colonial Hong Kong; People’s

Republic of China

leasing agreement with Great Britain, 17

Opium Wars, 17

Second Convention of Peking 1898, 17

Treaty of Nanking 1842, 17, 63
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297
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citations, 359–365

of cases, 360–363
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for unreported cases, 362–363

in legal journals, 355–356
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neutral, 363
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CPR and, 280

English influences on, 280

objectives of, 280–281
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sanctioned offers in, 283–284

statements of truth in, 284–285

civil justice system. See civil litigation

civil law, 57–58, 60–61

common law and, 107–108

origins of, 57–58

civil litigation, 264–279

acknowledgment of service, 270

burden of proof, 275

court jurisdictions for, 265–266

in Court of First Instance, 275–276

‘culture of compensation’ and, 277–278

default judgments, 270–271

defence against, 270

discovery in, 273–274

in District Court, 265–266

drawbacks to, 277–279

enforcement of awards in, 276–277

explosion of, 277–278

initiating an action, 266–270

due notice for, 269–270

limitation period for, 268–269

by plaintiffs, 266–268

injunctions in, 274–275

interlocutory, 274

mandatory, 274

Mareva, 274–275

prohibitory, 274

pleadings in, 271–273

remedies as awards in, 276–277

standards of proof, 275

summary judgments, 270–271

trial procedures, 275–276

CJR. See Civil Justice Reform

Closer Economic Partnership Arrangement

(CEPA), 382–384

codification of legislation, 100

colonial Hong Kong, 17–18

law in, 21–24

under Application of English Law

Ordinance, 22–23

Chinese, 23–24

under Supreme Court Ordinances,

21–22

legal institutions during, 18–21

Legislative Council, 19

as tools of political control, 20

legal systems during, development of,

16–18

rule of law during, 18–21

after Second Convention of Peking 1898,

17

separation of powers doctrine in, 81–82

Legislative Council, 81–82

though leasing agreement, 17

for trade, 18

command theory of law, 47

common law, 57–58

civil law and, 107–108

court judgments, 120

development of, in England, 108–111

Court of Chancery, 109–111

equity and, 57, 109–111

fairness and, 110

fact and law in, distinctions between,

120–123

judicial reasoning and, 129–133

declaratory theory and, limitations of,

129–131

development of law and, 131–132

under separation of powers doctrine,

129–131

law reports under, 113–120

parts of reported cases, 114–120

reporting procedures, 113

unreported cases, 113

meanings of, variety in, 108

obiter dicta in, 57, 124–129

ratio decidendi in, 57, 124–129

as source of law, in Hong Kong, 111–112

statute law and, 108
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statutes under

components of, 104–107

consolidation of, 100

interpretation of, 123–124

statutory interpretation of, 202–206

background of, 202–203

‘golden rule’ in, 204

literal approach in, 203

purposive approach in, 205–206

under Supreme Court of Judicature Acts,

110–111

community service orders, 262

Competition Tribunal, 140, 157–158

Complaints Against Police Office (CAPO),

243–244

conditional fees, 324–326

Law Reform Commission on, 324–326

confidentiality, in ADR, 303

consensus model, of law, 50–51

consolidated index of reported decisions, 342

Constitution, U.S., separation of powers

doctrine in, 77

consultation papers, 358

Consumer Goods Safety Ordinance

(Cap 456), 38–39

contract law, critical legal theory and, 54

Convention Against Torture Scheme,

321–322

court judgments, 120

Court of Appeal, 10, 141, 148–149

doctrine of judicial precedent, 168–172

horizontal stare decisis, 168–172

vertical stare decisis, 168

Court of Chancery, 109–111

Court of Final Appeal (CFA), 9–10, 141, 146

doctrine of judicial precedent and, 164,

168–172

horizontal stare decisis, 166–168

vertical stare decisis, 165–166

establishment of, 145–147

resident criteria in, 210

Court of First Instance, 10, 141, 146, 148

civil litigation in, 275–276

doctrine of judicial precedent in, 172–174

horizontal stare decisis, 173–174

vertical stare decisis, 172–173

court systems. See also tribunals; specific

courts

authority of, in legislative process,

190–191

under Basic Law, 137

doctrine of judicial precedent and, 160

hierarchy in, 160

inferior, 140–141

before July 1, 1997, 141–145

appeals systems, 144–145

District Court, 143

Magistrates’ Courts, 143–144

Privy Council, 144–145, 177–179

Supreme Court, 142–143

tribunals, 144

after July 1, 1997, 145–159. See also

specific courts

District Court, 149–150

Magistrates’ Courts, 150–151

tribunals, 151–159

judicial power of, 138–139

basic functions of, 138

limitations of, 139

jurisdiction of, 139

of superior courts, 140

persuasive authorities in, 179–180

superior, 140–141

Competition Tribunal, 140

jurisdiction of, 140

court venue, 252–253

CPR. See Civil Procedure Rules

criminal court proceedings, 251–262

bail, 251–252

court venue, 252–253

pleas in, 253–256

conviction rates for, 254–255

of guilt, 253–256

of not guilty, 256

presumption of innocence in, 257–258

right to silence, 258

sentencing, 259–262

community service orders, 262

custodial, 260–261

errors in, 259

imprisonment in, 260

mitigating factors for, 259

non-custodial, 261–262

probation orders, 262

standard of proof, in criminal trials,

256–257

criminal justice system. See also Hong Kong

Police Force

prosecutions in, 247–250

in courtrooms, 250

decision-making about, 248–250

prosecutorial independence and,

247–248

scope of, 234
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criminal law, 60–61

Criminal Legal Aid Scheme, 315

critical legal theory, 52–55

contract law and, 54

feminist perspectives of, 55–56

battered women syndrome and, 56

legitimation problem in, 53–54

Marxist perspectives of, 55

oppression problem in, 53–54

political choice in, 52–53

property rights in, 52–53

schools of, development of, 54–55

‘culture of compensation,’ 277–278

Cumulative Supplement, 344

custodial sentencing, 260–261

customary international law, 373–374

Customs and Excise Department, 246–247

Declaration of the Rights of Man, 77

declaratory theory, limitations of, 129–131

default judgments, 270–271

delegated legislation, 99. See also subsidiary

legislation

Deng Xiaoping, 83–84

digests. See legal digests

Direct Professional Access, for barristers, 307

discovery, in civil litigation, 273–274

District Court, 10, 141

civil litigation in, 265–266

before July 1, 1997, 143

after July 1, 1997, 149–150

doctrine of judicial precedent. See judicial

precedent

dualism, public international law and, 369

Duty Lawyer Scheme, 318–320

Duty Lawyer Service, 318–322

Convention Against Torture Scheme,

321–322

Duty Lawyer Scheme, 318–320

Free Legal Advice Scheme, 320–321

Tel-Law Scheme, 321

Widgery criteria in, 319

economic order, through law, 39

ejusdem generis (of the same kind), 215–216

Elliot, Charles, 17

England

Act of Settlement, 6–7

CJR in Hong Kong influenced by, 280

common law in, development of, 108–111

Court of Chancery, 109–111

Supreme Court in, 166–167

equity, in law, 38

common law and, 57, 109–111

fairness and, 110

executive branch, in governance structure,

71–74

authorities as part of, 71–72

Chief Executive, 72–74

Executive Council, 72

powers of, 71–72

selection criteria in, 72–74

under separation of powers doctrine,

85–86

Executive Council, 72

expiration and lapses of legislation, 104

expressio unius est exclusio alterius

(to express one thing is implied to

exclude another), 217

facilitative mediation, 288

facts, law as distinct from, 120–123

fairness, equity and, 110

feminism, in critical legal theory, 55–56

battered women syndrome and, 56

Finnis, John, 45

Frank, Jerome, 51

Free Legal Advice Scheme, 320–321

Fuller, Lon L., 45–46

functional separation of powers, 79

G-20. See Group of Twenty

generalia specialibus non derogant

(general things do not derogate from

special things), 217–218

Godber, Peter, 244

governance structure, in Hong Kong. See

also separation of powers doctrine

autonomy levels in, 67–71

under Basic Law, 68–71

under Joint Declaration, 67–68

under Basic Law

autonomy, 68–71

Chief Executive position under, 72–74

Legislative Council, 74–75

‘one country, two systems’ concept,

64–67

executive branch, 71–74

authorities as part of, 71–72

Chief Executive, 72–74

Executive Council, 72

powers of, 71–72

selection criteria in, 72–74

judiciary, 75–76
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legislative branch, 74–75

Legislative Council, 74–75

under ‘one country, two systems’ concept,

53–54

under Basic Law, 64–67

capitalism in, 65

‘one country’ in, 63–64

‘two systems’ in, 64–67

Government Gazette Legal Supplement No 1,

331, 333–334, 336–339

government publications, as secondary

source, 358

Group of Twenty (G-20), 372

guilty pleas, 253–256

Halsbury’s Laws of Hong Kong, 330–334,

336, 350–351

electronic version of, 351

hard copy of, 350–351

Hansard materials, 358

in statutory interpretation, 222–223

Hart, H. L. A., 47

Heung Yee Kuk, 192

High Court of Hong Kong Special

Administrative Region, 147–149

Hindu legal system, 58

HKeL. See Hong Kong e-legislation

HKIAC. See Hong Kong International

Arbitration Centre

HKPF. See Hong Kong Police Force

HKSAR. See Hong Kong Special

Administrative Region Government

Hobbes, Thomas, 46

Holmes, Oliver, 51

Hong Kong. See also Basic Law; colonial

Hong Kong; court systems;

governance structure; Hong Kong

Special Administrative Region

Government; legal systems

ATIS, 384

bilingual judgments in, 133

CEPA and, 382–384

common law in, as source of law, 111–112

cross-border crime and, with PRC,

385–390

Mutual Care Assistance Scheme,

385–386

notification mechanisms for, 389–390

police joint operations for, 386–387

rendition agreements, 387–388

international law in, 58–59

national law in, 58–59

during Opium Wars, 17

under PRC sovereignty, 24–27, 63–64

Basic Law in, establishment of, 25

HKSAR established under, 25–26

under Joint Declaration, with UK, 24–25

NPC, 25–26

Second Convention of Peking and, 24

resident criteria for, 210

under Treaty of Nanking 1842, 17

Hong Kong Bar Association, 317

Hong Kong Bill of Rights, 305, 309–310

Hong Kong Case Citator, 342–343

Hong Kong e-legislation (HKeL), 337–338

Hong Kong International Arbitration Centre

(HKIAC), 296

Hong Kong Law Reports and Digest,

343–345, 352–354

Hong Kong Legal Information Institute, 338

Hong Kong Police Force (HKPF), 3–4,

235–247

CAPO and, 243–244

criminal procedures and, 240

historical development of, 235–237

ICAC and, 244–246

authority and powers of, 245–246

operational structure of, 245

IPCC and, 243–244

modernization and transformation of,

236–237

organizational structure of, 235

police officers in, 235–244

arrests by, 239–241

powers of, 237–243

stop and search authority of, 237–239

questioning of suspects by, 241–243

Hong Kong Special Administrative Region

(HKSAR) Government, 10–11. See

also court systems; governance

structure; legal personnel

Basic Law in, 68–71

Chief Executive in, 12

Secretary for Justice in, 12–13

separation of powers doctrine in,

82–88

academic literature as influence on, 84

for executive branch, 85–86

through judicial courts, 84–86

for Legislative Council, 86–87

legislative protections in, 83

ICAC. See Independent Commission Against

Corruption
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ICC. See International Court of Arbitration of

the International Chamber of

Commerce

Immigration Department, law enforcement

by, 247

imprisonment, in sentencing, 260

Independent Commission Against

Corruption (ICAC), 244–246

authority and powers of, 245–246

operational structure of, 245

independent judiciary. See judiciary

members

Independent Police Complaints Council

(IPCC), 243–244

inferior court systems, 140–141

doctrine of judicial precedent in, 174–175

horizontal stare decisis, 175

vertical stare decisis, 174–175

initiating an action, in civil litigation,

266–270

due notice for, 269–270

limitation period for, 268–269

by plaintiffs, 266–268

injunctions, 274–275

interlocutory, 274

mandatory, 274

Mareva, 274–275

prohibitory, 274

institutional arbitration, 295

institutional separation of powers, 79

interlocutory injunctions, 274

International Court of Arbitration of the

International Chamber of Commerce

(ICC), 297

international law. See customary

international law; private

international law; public

international law

international legal personality, 368

International Monetary Fund, 372

international order, through law, 39–40

IPCC. See Independent Police Complaints

Council

Islamic law, 58

Joint Declaration, 67–68

journals, legal, 354–358

citations in, 355–356

electronic, 356–358

judges, as member of legal system, 13–14

judicial precedent, doctrine of, 159–165

abolishment of, 167–168

avoidance of, 176–177

in CFA, 164, 168–172

horizontal stare decisis, 166–168

vertical stare decisis, 165–166

in Court of Appeal, 168–172

horizontal stare decisis, 168–172

vertical stare decisis, 168

in Court of First Instance, 172–174

horizontal stare decisis, 173–174

vertical stare decisis, 172–173

court systems and, 160

decisions on law as, 160

disadvantages of, 161–163

hierarchy of courts, 160

in inferior courts, 174–175

horizontal stare decisis, 175

vertical stare decisis, 174–175

limitations of, 161–163

NPCSC and, 176

prospective effect of court decisions, 163–165

prospective overruling, 165

rationale for, 160–161

retrospective effect of court decisions,

163–165

retrospective overruling, 165

standards of proof in, 164

in tribunals, 174–175

horizontal stare decisis, 175

vertical stare decisis, 174–175

judicial reasoning, in common law, 129–133

declaratory theory and, limitations of,

129–131

development of law and, 131–132

under separation of powers doctrine,

129–131

judiciary

in court systems, power of, 138–139

basic functions of, 138

limitations of, 139

in governance structure, 75–76

judiciary members. See also judges

independence of, 6–8, 13–14

under Act of Settlement, 6–7

under Basic Law, 7

Standing Committee of the National

People’s Congress and, 7

as member of legal system, 13–14

juries, 14–15

jurisdiction

for civil litigation, 265–266

of court systems, 139

of superior courts, 140
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Kelsen, Hans, 48

Kwok, Walter, 388

Labour Tribunal, 144, 156–157

Lands Tribunal, 144, 154–156

lapses of legislation. See expiration and

lapses of legislation

law. See also case law; common law; rule of

law; specific legal theories

arbitrary power as antithesis of, 5–6

Aristotle on, 37

civil, 60–61

classifications of, 56–61. See also specific

types of law

adversarial systems, 58

inquisitorial systems, 58

international types, 58–59

national types, 58–59

in colonial Hong Kong, 21–24

under Application of English Law

Ordinance, 22–23

Chinese law in, 23–24

under Supreme Court Ordinances,

21–22

command theory, 47

consensus model of, 50–51

criminal, 60–61

definition of, 34–35

equity in, 38

fact as distinct from, 120–123

Hindu, 58

Islamic, 58

legal reasoning in, 28

legislation as source of, 100–101

through NPCSC, 101

for statutory law, 100–101

macrofunctions of, 37–41

economic order, 39

international order, 39–40

moral order, 40–41

political order, 37–38

public order, 37

social order, 38–39

microfunctions of, 41–43

for business transactions, 42

consequences for behaviors, 42

limitations of acceptable behaviors,

41

to prevent abuse of official powers,

42–43

for regulatory frameworks, 42

normative nature of, 48

private, 60

procedural, 59–60

public, 60

purpose and functions of, 1, 36–43

Sino-Soviet system of, 58

social context for, 29

social control though, 50–51

as social phenomenon, 49

sociology of, 49–52

statute, 108

statutory, 4, 100–101

study of, 27–30

legal knowledge through, 35–36

substantive elements of, 59–60

law enforcement. See also Hong Kong Police

Force

Customs and Excise Department, 246–247

by Immigration Department, 247

Law Reform Commission, 324–326, 359

law reports, 113–120

parts of reported cases, 114–120

reporting procedures, 113

unreported cases, 113

law reviews, 354

Law Society of Hong Kong, 317–318

Legal Advice Scheme for Unrepresented

Litigants in Civil Procedures, 323–324

legal aid, 310–318

application of, 311

Criminal Legal Aid Scheme, 315

Hong Kong Bar Association and, 317

independent authority of, 316–318

establishment of, 317

Law Society of Hong Kong, 317

Legal Aid Panel, 315–316

Legal Aid Services Council,

316–317

Ordinary Legal Aid Scheme, 311–313

under Legal Aid Ordinance, 312–313

Supplementary Legal Aid Scheme, 313–314

Type I proceedings, 314

Type II proceedings, 314

Legal Aid Panel, 315–316

Legal Aid Services Council, 316–317

legal assistance, as right, 309–310

legal digests, 351

legal encyclopaedias, 350

legal institutions. See also legislation

in colonial Hong Kong, 18–21

Legislative Council, 19

as tools of political control, 20

in legal systems, as part of, 3–4, 8–11
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legal institutions. (cont.)

executive institutions, 10–11. See also

Hong Kong Special Administrative

Region Government

judicial institutions, 9–10

legislative institutions, 3–4, 8–9, 13

legal journals. See journals

legal knowledge, through study of law,

35–36

legal materials. See primary sources;

secondary sources

legal personnel, 11–16, 306–309

academic, 16

barristers, 15–16, 306–308

cab-rank rule, 307–308

Direct Professional Access for, 307

Chief Executive, 12

judges and judiciary members, 13–14

juries, 14–15

legislators, 13

Secretary of Justice, 12–13

separation of, in Hong Kong legal system,

306

solicitors, 15–16, 308–309

fiduciary duty to clients, 309

limited audience for, 309

legal philosophers, 46–47

legal positivism, as legal theory, 46–49

command theory of law and, 47

Hart and, 47

Kelsen on, 48
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