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abuse of process, stay of proceedings, 248

advocates general, 19
agents
Brussels 2012, 78-84
contracts made by or through agent
trading or residing within
jurisdiction, 150-1
disputes covered by Brussels 2012,
79-84
meaning of, 78-9
service on companies via, 144-7
service of contract claims, 150-1
air travel see aviation
allocation of jurisdiction
choice-of-court agreements see
choice-of-court agreements
US federal and state courts, between,
191
antisuit injunctions
arbitration, 315-23
Brussels 2012, 298-302, 315-23
conflicting injunctions, 270-2
granting of, 265-9, 272-4
historical development of, 264
misuse of, 280
natural forum, 269-70
United States, 279-80
arbitration
advantages, 305
antisuit injunctions, 315-23
appointment of arbitrators, 309-13
asset-freezing orders, 313-15
Brussels 2012, and see Brussels
I Regulation (recast)
conflicts of judgments and awards, 410
damages for bringing proceedings in
another member State, 324
England see England
jurisdictional conflicts, 306
New York Convention, 306-7
recognition of foreign agreements,
411
recognition of judgments and awards,
324-6

Index

asset-freezing orders, 313-15
assignments
attachment of assets, 867-74
characterization, 866-77
competing assignments, 876-7
England, 867-74
implied assignments, 48
insolvency of assignor, 874-6
‘law of the obligation’, 865-6
novation distinguished from, 863
parties, 862-3
relationships, 863, 864-5
requirements, 862-3
Rome I Regulation, Article 14, 864-6
third parties, 866
voluntary assignments under Rome
I Regulation, 862
Australia
estate agents, 737-9
product liability, 328-33
torts, 618-20
Austria
debt guarantors, 85-6
economic loss, 110-19
product liability, 346-8
royalties payments, 65
set-aside of foreign default judgments,
416-21
aviation
compensation claims, 52-60
economic loss, 125-32
forum non conveniens, and, 275-9

bad investments see investments
bank accounts
contract claims, 839-45
English freezing orders
Bank’s defence, 485
indemnification of third parties, 486
joint accounts, 488
juristic principle, 486
living expenses, 488
maximum amounts, 487-8
precise notice, 486
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return days, 488
searches, 487
English freezing orders, and, 484-9
property claims, 839-45
third-party debt orders, 877-87
US worldwide freezing orders, 506-9
Belgium
choice-of-court agreements, 428-31
classification of proceedings, 32-4
contracts, 706-10
distribution agreements, 66-8
employment contracts, 90-1,
210-12
‘better law’ theory, 592, 625-32
bills of lading
choice-of-court agreements
effect on third parties, 212-14
English rules, 219-23, 226
United States, 237-40
Hague Rules
UK implementation, 226
US implementation, 236
Hague-Visby Rules, 226
bonds, contractual debts, 826-39
branches
Brussels 2012, 78-84
disputes covered by Brussels 2012,
79-84
meaning of, 78-9
Bretton Woods Agreement, 772-80
Brunei, antisuit injunctions, 265-9
Brussels Convention
Brussels 2012, and, 19-20
default judgments, 412-28
exorbitant jurisdiction, 23
interpretation by ECJ, 20
see also Brussels I Regulation (recast)
Brussels I Regulation (original)
(Brussels 2000)
interpretation by ECJ, 20
origins, 19-20
revisions, 19-20
Brussels I Regulation (recast)
(Brussels 2012)
agents and branches
Article 7(5), 78
disputes covered, 79-84
meaning of, 78-9
American comparisons, more extensive
US jurisdiction, 193-4
antisuit injunctions, 298-302
applicability of, 30-1
arbitration, and
antisuit injunctions, 315-23
appointment of arbitrators, 309-13
asset-freezing orders, 313-15

damages for bringing proceedings in
another Member State, 324
effectiveness of provisions, 326
excluded proceedings, 309-24
New York Convention in relation,
306-7
non-applicability of Regulation, 306
Recital 12, 307-9
recognition of foreign agreements,
411
recognition of judgments and
awards, 324-6
choice-of-court agreements
bills of lading, 212-14
company constitution clauses, 208-9
consent and form, 201-8
decline of jurisdiction by Member
State courts, 215
domicile, jurisdiction irrespective of,
29
effect on third parties, 212-14
effectiveness of rules, 218
electronic communications, 207-8
employment contracts, 87
English courts’ approach compared,
243
foreign judgments, and, 411
form of consent, 201-8
non-member States, 214-18
place of performance of obligation,
208
provisions, 199-201
validity, 209-12
companies see companies
contracts
Article 7(1), 45
Article 7(1) revision, 51-68
choice-of-court agreements, Article
7(1) and, 45
consumer contracts, 388
employment contracts, 388
exceptions to Article 7(1), 68
insurance, 388
meaning of contract, 45-50
obligations in question, 50-1
place of performance, 208
counterclaims, 87
‘direct jurisdiction’ principle, 21
domicile of defendants, 24-9
entry into force, 19
exclusive jurisdiction
Article 24, 91
companies, 95-8
intellectual property, 99-104
non-member States, 104-5
real property, 93-5
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Brussels I Regulation (cont.)
scope of, 92-104
exorbitant jurisdiction, 23
foreign judgments
applicability, 384
application, 470
arbitration agreements, 411
choice-of-court agreements, 411
conflict with arbitration awards, 410
conflicting judgments
judgments from another State, 407
judgments from State of
recognition, 406
judgments outside scope of
Regulation, 407-10
provisions, 406
consumer contracts, 388
conventions with non-member
States, 389-90
default judgments, 412-28
effectiveness of rules, 431-2
employment contracts, 388
exclusive jurisdiction and, 388
fraud, 411-12
insurance, 388
judgments outside scope of
Regulation, 390
jurisdiction of the court of origin,
388-90
principles, 385-7
provisional measures, 410
public policy, 390-406
recognition of judgments and
awards, 324-6
refusal of recognition, principal
grounds for, 432-3
rulings on jurisdictional issues,
428-31
scope of rules, 384
terminology, 385
forum non conveniens, and, 289-98
freezing orders
applicability, 524-6
Article 35, 509
enforcement of judgment from
another Member State, 520-4
judgments in other Member States,
524
jurisdiction over substance, 510-12
no judgment in another Member
State, 524-5
no jurisdiction over substance,
513-20
no other European court seised first,
525-6
other European court seised first, 525

subject-matter jurisdiction, 524
Hague Choice-of-Court Convention,
and, 241
in personam jurisdiction, 19
insolvency, 31
intellectual property, 99-104
interpretation by ECJ, 20
New York Arbitration Convention, and,
306-7
non-member States
choice-of-court agreements, 214-18
exclusive jurisdiction, 104-5
origins, 19-20
product liability, 346-9
provisional measures
applicability, 524-6
judgments in other Member States,
524
jurisdiction over substance, 510-12
no judgment in another Member
State, 524-5
no jurisdiction over substance,
513-20
no other European court seised first,
525-6
other European court seised
first, 525
provisional and protective measures,
509
subject-matter jurisdiction, 524
special jurisdiction
agents, branches etc., 78-84
Article 7, 44
contracts, 45-68
contracts of employment, 87-91
counterclaims, 87
effectiveness of Brussels/Lugano
regime, 106-7
exclusive jurisdiction, 91-105
multiple parties, 84-6
procedure, 105-6
torts, 68-77
weak parties, 87-91
subject-matter jurisdiction
applicable law, 32-4
application of, 31-43
State of origin test, application of,
34-41
third-country defendants, 22-4
torts
declarations of non-liability, 72-5
Internet torts, 75-7
place of harmful event, 68-72, 608-9
US law compared
jurisdiction, 191-6
less extensive US jurisdiction, 192-3
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Canada
product liability, 333-5, 346-9
recognition of foreign judgments,
458-62
shares, 852-4
test for appropriate subject-matter jur-
isdiction, 37
torts, 613
capacity, contract, 684-5
carriage by air see aviation
carriage of goods
choice of law, Rome I Regulation, 682
linked contracts, 672-4
carriage of goods by sea
choice-of-court agreements, 212-14
English rules, 226
Hague Choice-of-Court Convention,
241
rulings on jurisdictional issues,
428-31
United States, 237-40
choice of law, 595-8
forum non conveniens, and, 251
see also bills of lading; marine insurance
carriage of passengers, Rome I Regulation,
682-3
causation, place of causal event, 122-3
‘characteristic performance’ doctrine,
663-6
child custody, 7, 401-2
choice-of-court agreements
adhering to, 14
asymmetric agreements, 199
bills of lading, 212-14, 237-40
Brussels 2012, 411, 428-31
companies, 96-8
consent
electronic communications, 207-8
form of consent, 201-8
consumer contracts, 233-7
contracts of employment, 210-12
Brussels 2012, 214-15
court specified, 198
domicile, jurisdiction irrespective of, 29
electronic communications, 207-8
England see England
English and ECJ approaches compared,
243
European Union see Brussels
I Regulation (recast)
exclusive jurisdiction, 198, 241
Hague Choice-of-Court Convention
application, 241
Brussels I Regulation as model, 241
exclusive jurisdiction, 241
international cases only, 241

signatories, 240
Hague Rules, and, 226
Hague-Visby Rules, and, 226
‘Italian torpedo’, and, 302-5
meaning of, 14, 198
proceedings covered, 199
right to fair trial, 223-5
rulings on jurisdictional issues, 428-31
third parties, 212-14
United States see United States
validity, 209-12
choice of law
agreement, by, 637-8
‘better law’ theory, 592
categorization method, 576-7
differing approaches of Europe and
USA, 576
England see England
examples of application, 575
influence on litigation, 6
interest analysis, 587-91
international conventions,
in, 587
jurisdiction, and, 7
main features summarized, 599-600
personal law
companies, 578-83
individuals, 578
proof of foreign law, 592-9
reasons to apply foreign law, 575-6
renvoi, and, 585-6
Rome I Regulation see Rome
I Regulation
traditional theory, 576
basic principles, 577-84
categorization method, 576-7
characterization of rules, 584-5
companies, 578-83
individuals, 578
lex loci actus, 583-4
lex situs, 583
methodological problems, 584-7
public policy, and, 586-7
renvoi, 585-6
substance and procedure, 577
United States see United States
‘civil or commercial matters’, meaning of,
559-60
comity, theory of, 381
commission contracts, 672-4
companies
Brussels 2012
choice-of-court agreements, 208-9
exclusive jurisdiction, 95-8
choice-of-court agreements, 208-9
domicile, 27-8, 168

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108721134
www.cambridge.org

Cambridge University Press
978-1-108-72113-4 — International Commercial Litigation

3rd Edition

Index

More Information

918

INDEX

companies (cont.)
English recognition of foreign
judgments, 441-4
place of business, 27
seat of business, 27
service on
agent, via, 144-7
common-law rules and Brussels 2012
compared, 147-8
company’s own office, 141-4
procedure generally, 140-1
subsidiary companies, 147
traditional choice-of-law theory, and,
578-83
United States domicile, 168
see also subsidiary companies
compensation claims, 52-60
competition law, economic loss, 121-32
conflict of laws
harmonization issues, 5-8
meaning of, 3
sources of law, 5
conflcting judgments see judgments
consent
choice-of-court agreements
electronic communications, 207-8
form of consent, 201-8
choice of law, Rome I Regulation, 683
jurisdiction by, 162-3
‘consumer’, meaning of, 694
consumer contracts
Brussels 2012
choice-of-court agreements, 214-15
enforcement and recognition, 388
choice-of-court agreements
Brussels 2012, 214-15
Hague Choice-of-Court Convention,
241
United States, 233-7
‘consumer’, meaning of, 694
overriding statutes, 764
Rome I Regulation, 693-6
contingency fees, 195
contracts
breach of, 45-8
Brussels 2012
Article 7(1), 45
Article 7(1) revision, 51-68
choice-of-court agreements, Article
7(1) and, 45
consumer contracts, 388
employment contracts, 388
exceptions to Article 7(1), 68
insurance, 388
meaning of contract, 45-50
obligations in question, 50-1

place of performance, 208
capacity, 684-5
choice-of-court agreements, 208
choice of law
restriction of, 687
terminology, 687
commission contracts, 672-4
compensation claims, 52-60
consumer contracts see consumer
contracts
contractual debts, 826-39
distribution agreements, 66-8
employment contracts see contracts of
employment
England see England
estate agents, 737-41
freedom of contract
principle of, 648
restriction of, 648, 687
Germany see Germany
for goods or for services? 60-5
intangible property
creation by contract, 825
lex situs, 825
letters of credit as, 845-51
linked contracts, 667-74
‘matters relating to a contract’,
meaning of, 56-7
non-derogable provisions of foreign
law, 688
England, 736
United States, 736
overriding mandatory provisions, 688,
701-13
overriding statutes
consumers, 764
doctrine of, 736
employees, 745-55
estate agents, 737-41
lawyers, 741-5
place of performance, 208
‘place of performance’, meaning of,
57-9, 60-5
proper law, theory of, 648-53
property distinguished
from, 826
purely domestic contracts, 689-93
real property, 701
Rome Convention, 653
royalties payments, 65
service outside jurisdiction
choice-of-court agreements, 151
contract breach committed within
jurisdiction, 151
contract governed by English
law, 151
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contract made by or through agent
trading or residing within
jurisdiction, 150-1
contract made within jurisdiction,
150
declaration that no contract exists,
152
sub-purchasers, 48-50
validity, 685
voluntary assignments under Rome
I Regulation, 862
contracts of employment
Brussels 2012
choice-of-court agreements, 210-12,
214-15
foreign judgments, 388
special jurisdiction, 87-91
choice-of-court agreements, 210-12
Brussels 2012, 214-15
exemption clauses, 746
Hague Choice-of-Court Convention, 241
non-compete agreements, 755-63
overriding of choice of law, 745-55
Rome I Regulation, 694-701
counterclaims, Brussels 2012, 87
‘country’, meaning of, 610-11, 655
courts
‘court of origin’, meaning of, 385
efficiency of, 14
criminal law
extradition, public policy and foreign
judgments, 390-7
fraud see fraud
penalties see penalties

damage, place where damage occurred,
123-4
damages
agents and branches, 80-1
bringing proceedings in another EU
Member State, for, 324
French levels, 195
place of harmful event, 71-2
debts
bonds, contractual debts,
826-39
guarantors for, 85-6
declarations of non-liability, 72-5
defamation
England
applicable law, 352
attractiveness as forum, 351
Brussels 2012, 352-5
Defamation Act 2013, 375-7
free speech, 372-4
Internet libel, 369-72

‘publication’ and ‘place of
publication’, meaning of, 351
torts, 605-8
traditional rules, 366-72
European Union
applicable law, 352
Brussels 2012, 352
general rule, 352-5
Internet libel, 355-65
Rome II Regulation, 351, 637
free speech, and, 372-4
Internet libel, 355-65, 369-72
torts, 637
United States, 351, 352, 372, 374-5
default judgments
bringing of set-aside proceedings,
416-23
effectiveness of Brussels regime, 428
giving of reasons in, 423-8
recognition of foreign judgments,
412-28
time limits, 414-15
defendants
multiple defendants
Brussels 2012, 84-6
service outside jurisdiction, 162
third countries, from, 22-4
Denmark
choice-of-court agreements, 213-14
economic loss, 108-10
test for appropriate subject-matter jur-
isdiction, 39-41
dependent domicile, 26
‘direct jurisdiction’ principle, 21
disclosure
‘disclosure’ and ‘discovery’, 527
freezing orders, 489
obligations, 528-32
distribution agreements, 66-8
divorce
conflicting judgments, 407-10
maintenance orders, 401-2, 407-10
public policy and foreign judgments,
401-2
domicile
Brussels 2012, 24-9
exclusive jurisdiction, 91
companies, 27-8
dependent domicile, 26
individuals, 25
jurisdiction irrespective of domicile, 29
multiple domiciles, 28
‘residence plus’ formula, 27
role of, 29
substantial connections, 27
test of, 24
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domicile (cont.)
UK jurisdictions, 24
UK rules for individuals, 25-7
US companies, 168

due process see United States

economic loss, 69-71
bad investments, 110-19
claimant prevented from doing
something, 108-10
competition law infringement, 121-32
definition, 108
ECJ’s approach, 132
place of causal event, 122-3
place where damage occurred, 123-4
‘place where harmful event
occurred’, 108
professional negligence, 119-21
EFTA, Lugano Convention, 20
electronic communications, choice-of-
court agreements, 207-8
employment contracts see contracts of
employment
enforcement see foreign judgments
England
agents and branches, 80-1
antisuit injunctions
arbitration, 315-19
conflicting injunctions, 270-2
against European actions, 298-302
granting of, 265-9, 272-4
historical development
of, 264
natural forum, 269-70
arbitration
antisuit injunctions, 315-19
appointment of arbitrators, 309-13
assignments, 867-74
bank accounts, 839-45
carriage of goods by sea, 226
choice-of-court agreements
applicability of rules, 218
change of policy, 219
discretion, 219
ECJ approach compared, 243
English courts’ approach, 228
forum non conveniens, and, 247
general principle, 219-23
mandatory rules, 225-8
right to fair trial, 223-5
choice of law
foreign law as fact, 592-9
implied choice, 657-63
overriding statutes, 736
renvoi, 585-6
traditional theory, 576

companies, recognition of foreign judg-
ments, 441-4
conflict of laws, meaning of, 3
contracts
alignment with US law, 910-11
applicable law, 674, 678-9
foreign illegality
arbitration clauses, and, 725-8
contracts to commit a crime,
714-20
distant relationship between
contract and illegality, 722-5
effect of, 713
foreign public policy, 720-2
initial illegality, 714-28
Rome I Regulation, and, 730
supervening illegality, 728-30
linked contracts, 668-72
overriding mandatory provisions,
703-6
purely domestic contracts, 689-93
US law compared, 909-10
contracts of employment, exemption
clauses, 746-52
contractual debts, 826-31, 832-9
defamation
applicable law, 352
attractiveness as forum, 351
Brussels 2012, 352-5
Defamation Act 2013, 375-7
free speech, 372-4
Internet libel, 369-72
‘publication’ and ‘place of
publication’, meaning of, 351
torts, 605-8
traditional rules, 366-72
disclosure
‘disclosure’ and ‘discovery’, 527
obligations, 528-32
domicile
individuals, 25-7
UK jurisdictions, 24
estoppel, 464-70
EU law, and, 18
evidence obtained from abroad
‘civil or commercial matters’,
meaning of, 559-60
disclosure requirements, 527-32
fishing expeditions, 557-8
initiatives by parties, 561-5
legislation, 557
parties, evidence from, 527-32
protection of national sovereignty,
560
search orders (Anton Piller orders),
542-5
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third parties, evidence from, 535-45
US practice compared, 554, 571
exchange controls
abolition of UK controls, 768
effect of UK controls, 769-71
‘exchange contracts’, meaning of,
773-80
foreign exchange-control
regulations, 771-2
foreign currency
breach-date rule, 783
exchange losses, 798-9
judgments, 783-97
foreign expropriation of property,
recognition of, 821
foreign judgments see foreign
judgments
forum non conveniens
choice-of-court agreements, and, 247
English or EU law, 289-98
historical development, 247-52
lis pendens, and, 251
McShannon test, 249
modern law of, 252-60
right to fair trial, and, 260-4
service of claim form, 137-9
stay of vexatious proceedings, 248
uncertain effect of, 264, 280
freezing orders
applicability of Brussels Regulation,
524-6
discovery, 489
enforceability in Europe, 520-4, 526
enforcement, 482
ex parte applications, 481
foreign proceedings, support of,
490-501
in personam operation, 482
indemnification of third parties, 486
information to judges, 487
joint accounts, 488
judicial guidelines, 484-5
jurisdiction and, 489
living expenses, 488
Mareva injunctions, 481
maximum amounts, 487-8
operation in rem, 485
origins of, 481, 490
precise notice, 486
procedure, 482-4
return days, 488
searches, 487
third parties, and, 482, 484-9, 502-5
issue estoppel, 464-70
jurisdiction
application of, 133

effectiveness of, 164-5
exclusive jurisdiction, 163-4
jurisdiction by consent, 162-3
service of claim form, 133-9
service on companies, 140-8
service outside jurisdiction, 148-62
letters of credit, 845-51
nationalized property of former
colonies, 808-14
openness to foreign litigants, 14
overriding statutes, 736
personal injury claims, 290-8
precedent, doctrine of, 783
pre-trial disclosure, 6
private international law, meaning of, 3
product liability, 328-33, 346-9
property tax claims, 806-8
real property, 93-4
service of claims
claim forms, 133-9
companies, 140-8
conferring jurisdiction, 133-9
outside jurisdiction, 148-62
set-aside of foreign default judgments,
416-21
shares, 854-60
stare decisis, 783
stolen property, 801-5
third-party debt orders, 877-87
torts
acts of indemnity, 603-4
defamation, 605-8
historical development, 602-8
parties from same country, 623-5
shipping, 602-3
torts, personal injury claims, 290-8
voluntary assignments, 867-74
environmental damage, 69-71
estate agents, overriding of contract
choice of law, 737-41
Estonia, defamation, 360-5
estoppel
cause-of-action estoppel, 465
English recognition of foreign judg-
ments, 464-70
foreign judgments, 382-3
issue estoppel, 464-70
meaning of, 383
per rem judicatam, 383, 465
European Commission, legislative
process, 19
European Court of Justice
advocates general, 19
appointments, 18
categories of cases, 18
form of judgments, 18
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European Court of Justice (cont.)
interpretation of EU legislation, 20
European Union
choice-of-court agreements, 199-218,
240
companies, exclusive jurisdiction, 95-8
cooperation on taking evidence abroad,
557
‘direct jurisdiction’ principle, 21
domicile, 24-9, 91
economic loss see economic loss
English law, and, 18
evidence from abroad, Regulation as to,
557
exclusive jurisdiction
companies, 95-8
domicile, and, 91
non-member States, 104-5
real property, 93-5
registered intellectual-property
rights, 99-104
scope of, 92-104
financial loss see economic loss
growth of, 18
Hague Choice-of-Court Convention,
and, 240
‘indirect jurisdiction’ principle, 21
institutions, 18
jurisdiction
basic principles, 21-2
development of Brussels/Lugano
regime, 18-19
domicile, 24-9
exclusive jurisdiction, 91-105
irrespective of domicile, 29
Lugano Convention, 20-1
origin of Brussels 2012, 19-20
subject-matter scope, 31-43
third-country defendants, 22-4
see also special jurisdiction below
Lugano Convention, and, 20-1
‘Member State addressed’, meaning of,
385
‘Member State of origin’, meaning of,
385
non-member States
conventions with, 389-90
exclusive jurisdiction, 104-5, 388-9
proceedings in, 286-8
principles of jurisdiction, 21-2
pure financial loss see economic loss
real property, 93-5
registered intellectual-property rights,
99-104
special jurisdiction
Brussels 2012, Article 7, 44-84

counterclaims, 87

effectiveness of Brussels/Lugano
regime, 106-7

exclusive jurisdiction, 91-105

multiple parties, 84-6

procedure, 105-6

weak parties, 87-91

evidence

choice of law, and, 6
pre-trial disclosure, 6

evidence obtained from abroad

English rules see England

EU Regulation, 557

Hague Convention see Hague
Convention on Taking Evidence
Abroad

letters of request (letters rogatory), 555

methods of obtaining, 527, 555

US rules see United States

exchange controls

abolition of UK controls, 768

application and effect, 768-80

balance of interests, 780

‘exchange contracts’, meaning of,
772-80

IMF Agreement, 772-80

exclusive jurisdiction

Brussels 2012
Article 24, 91
companies, 95-8
domicile, and, 91
foreign judgments and, 388
intellectual property, 99-104
non-member States, 104-5
real property, 93-5
scope of, 92-104
scope of Article 24, 92-104
choice-of-court agreements, 198, 241
common-law rules, 163-4
real property, 163-4
exemption clauses, 746
exorbitant jurisdiction, 23
extraterritoriality, worldwide freezing
orders, 524-6

fairness, jurisdiction and, 14-15
family law, public policy and foreign
judgments, 401-2

financial loss see economic loss
fishing expeditions’, 557-8
foreign currency

breach-date rule, 780-3

claims, 780-97

exchange losses, 798-9

fluctuations, 768

judgments, 783-97

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108721134
www.cambridge.org

Cambridge University Press

978-1-108-72113-4 — International Commercial Litigation
3rd Edition

Index

More Information

INDEX

923

New York rule, 797
foreign judgments
arbitration agreements, and, 411
Brussels 2012
applicability, 384
application, 470
arbitration agreements, 411
choice-of-court agreements, 411

conflict with arbitration awards, 410

conflicting judgments

judgments from another State, 407

judgments from State of
recognition, 406
judgments outside scope of
Regulation, 407-10
provisions, 406
consumer contracts, 388
conventions with non-member
States, 389-90
default judgments, 412-28
effectiveness of rules, 431-2
employment contracts, 388
exclusive jurisdiction and, 388
fraud, 411-12
insurance, 388
judgments outside scope of
Regulation, 390
jurisdiction of the court of origin,
388-90
principles, 385-7
provisional measures, 410
public policy, 390-406
recognition of judgments and
awards, 324-6
refusal of recognition, principal
grounds for, 432-3
rulings on jurisdictional issues,
428-31
scope of rules, 384
terminology, 385
Canadian recognition of penalties,
458-62
comity theory, 381
conflicting judgments, 464
enforcement
giving effect to judgment, 382
jurisdiction, and, 13-14
justice to the parties (obligation
theory), 381
meaning of, 381
respect for foreign State (comity
theory), 381
English defences
existing judgment in claimant’s
favour, 470
fraud, 448-56

human rights, 456-8
issue estoppel, 464-70
natural justice, 456-8
penalties, 458-64
public policy, 456-8
res judicata, 464-70
tax judgments, 458-64
types of defences, 448
English recognition
claim-based jurisdiction, 444
companies, 441-4
conflicting judgments, 464
double standard applied
to, 437, 446
English law or EU law, 469-70
exceptions, 446-7
foreign default judgments, set-aside
of, 416-21
foreign-judgment recognition
legislation, 435-7, 477-8
home court jurisdiction, 437-46
individuals, 437-41
main principles of jurisdiction in
personam, 437
obligation theory, 434
provisions in common law and
statute, 434
submission, 444-5
theoretical basis, 434-5
undertakings, 488
estoppel, 382-3
exclusive jurisdiction, 388-9
expropriation of property, recognition
of foreign, 821
giving effect to, 382
non-member States, exclusive
jurisdiction, 388-9
obligation theory, 381, 434
public policy, 390-406
recognition
Brussels 2012, 324-6
giving effect to judgment, 382
justice to the parties (obligation
theory), 381
meaning of, 381
respect for foreign State
(comity theory), 381
res judicata, 381
transfer of property, as, 382
US recognition
due process, 475
extra-state judgments, 171
foreign-judgment recognition
legislation, 477-8
reciprocity, 472, 475-6
uniform legislation, 472-7
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foreign law

examples of application, 575
non-derogable rules
English contracts, 736
US contracts, 736
proof of, 592-9
reasons to apply, 575-6

foreign proceedings, English worldwide

freezing orders in support of,
490-501

foreign States, offence given to by

assumption of jurisdiction, 14

forum non conveniens

advantages and disadvantages, 245

Brussels Convention and, 289-98

choice-of-court agreements, and, 247

England see England

historical development, 247-52

lis pendens, and, 245, 251, 282

McShannon test, 249

meaning, 134

modern law of, 252-60

procedure generally, 245-7

right to fair trial, and, 260-4

service of claim form, and, 137-9

stay of vexatious proceedings, 248

uncertain effect of, 264, 280

uncertainty, 135

United States, 245, 251, 282
European law compared, 192
transient jurisdiction, 188

France

agents and branches, 80-1

commission contracts, 672-4

conflict of laws, meaning of, 4

contracts, sub-purchasers, 48-50

defamation, 355-60

domicile of companies, 28

exorbitant jurisdiction, 23

extradition, 390-7

freezing orders, 510-12

Internet torts, 76-7

nationality jurisdiction, 134, 192

comparative level of damages,

195

private international law, meaning
of, 4

sub-purchasers, 48-50

third country defendants, 23

fraud

antisuit injunctions, 298-302

defence of, 448-56

English freezing orders and, 490

evidence obtained from third parties
abroad, 535-41

foreign judgments, 411-12

public policy and foreign judgments,
397-401
VAT, 39-41
free speech, defamation and
England, 372-4
United States, 372-4
freedom of contract
principle of, 648
restriction of, 648, 687
freezing orders
arbitration under Brussels 2012, 313-15
Brussels 2012
applicability, 524-6
Article 35, 509
enforcement of judgment from
another Member State, 520-4
judgments in other Member States, 524
jurisdiction over substance, 510-12
no judgment in another Member
State, 524-5
no jurisdiction over substance,
513-20
no other European court seised first,
525-6
other European court seised first, 525
subject-matter jurisdiction, 524
Commonwealth countries, 505
disclosure, 489
United States, 506-9
Full Faith and Credit Clause (US), 171

garnishee orders see third-party debt
orders
Germany
choice-of-court agreements, 96-8,
203-4, 205-7, 428-31
companies, 96-8
competition-law infringement, 121-5
contract
breach of, 45-8
compensation claims, 52-60
for goods or for services? 60-5
lis pendens, 284-5
place of performance, 60-5
sale of goods, 284-5
same cause of action, meaning of,
284-5
contracts, 710-13
declarations of non-liability, 73-5
defamation, 355-60
economic loss, 121-5
intellectual property, 101-4
interim remedies, 41-3
private international law, meaning of, 4
real property, 94-5
guarantors for debts, 85-6
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habitual residence, 609-11, 667 Isle of Man, service outside jurisdiction,
Hague Choice-of-Court Convention 261-4
application, 241 ‘Italian torpedo’, 302-5
Brussels I Regulation as model, 241 Italy
exclusive jurisdiction, 241 damages claims, 71-2
international cases only, 241 maintenance orders, 401-2
signatories, 240 public policy and foreign judgments,
Hague Convention on Taking Evidence 397-401
Abroad real property, 94-5
applicability to civil or commercial torts, 608-9
matters, 15
block on obtaining evidence, as, 565-71  judgments
declarations, 556 conflicting judgments, 13, 406-10, 464
parties, 555 default judgments
procedures, 555 bringing of set-aside proceedings,
Hague Rules, 226 416-23
Hague-Visby Rules, 226 effectiveness of Brussels regime, 428
Hickenlooper Amendment (US), 818, giving of reasons in, 423-8
904-8 recognition of foreign judgments,
human rights, refusal of recognition of 412-28
foreign judgment for reasons of, time limits, 414-15
456-8 enforcement of, jurisdiction and, 13-14
in personam, 12
IMF Agreement, 772-80 inrem, 12
immovable property see real property see also foreign judgments
implied assignments see assignments judicial jurisdiction see jurisdiction
indemnity, acts of, 603-4 jurisdiction
‘indirect jurisdiction’ principle, 21 choice of law, and, 7
individuals conflicts
domicile, 25 arbitration see arbitration
English jurisdiction, 437-41 common law and civil law compared,
UK rules of domicile, 25-7 245, 246
insolvency recognition of judgments and
assignors, of, 874-6 awards, 324-6
Brussels I Regulation, 31 consent, by, 162-3
insurance contracts see contracts
Brussels 2012 ‘direct jurisdiction’ principle, 21
choice-of-court agreements, 214-15 domestic and international jurisdiction,
enforcement and recognition, 388 11
Hague Choice-of-Court Convention, 241 efficiency of courts system, and, 14
situs of claims under policy, 823 English rules see England
see also marine insurance exclusive see exclusive jurisdiction
intangible property see property exorbitant jurisdiction, 23
intellectual property extension of, 15
Brussels 2012, exclusive jurisdiction, fairness and, 14-15
99-104 freezing orders see freezing orders,
Internet torts, 75-7 459-64
registered rights, 99-104 ‘generally affiliating circumstances’, 16
Rome II Regulation, 637 in personam
royalties payments, 65 Brussels 2012, and, 19
trade-mark infringement, 402-6 connecting factors, 16
interim remedies, 41-3 focus of current study, 12
Internet ‘generally affiliating circumstances’,
defamation, 355-65, 369-72 16
torts, 75-7 meaning, 12
investments, economic loss, 110-19 principles, 15-16, 437
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jurisdiction (cont.)
‘specifically affiliating
circumstances’, 16
inrem
meaning of, 12
principles, 16
‘indirect jurisdiction’ principle, 21
irrespective of domicile, 29
judicial jurisdiction, 11
limitation of, 12-15
meaning of, 11-12
offence to foreign States by assumption
of, 14
reasons for extension of, 15
reasons for limitation of, 12-15
Rome II Regulation, 646
same cause of action, meaning
of, 284-5
service conferring jurisdiction
England, 133-9
United States, 184-90
special jurisdiction
Brussels 2012, Article 7, 44-84
contracts see contracts
counterclaims, 87
effectiveness of Brussels/Lugano
regime, 106-7
multiple parties, 84-6
procedure, 105-6
‘specifically affiliating
circumstances’, 16
weak parties, 87-91
subject-matter jurisdiction
applicable law, 32-4
application of, 31-43
freezing orders, 524
interim remedies, 41-3
meaning of, 11
Rome I Regulation, 654-5
test for appropriate jurisdiction,
34-41
United States, federal jurisdiction,
168
UK jurisdictions, 11
jury trials in US civil cases, 6

language rights, employment contracts,

210-12
Latvia
default judgments, giving of reasons in,
424-8

freezing orders, 512
‘law of the obligation’, 865-6
lawyers
choice of law, and, 6
contingency fees, 6, 195

overriding of contract choice of law,
741-5
legal persons see companies
legal profession see lawyers
letters of credit as contracts, 845-51
letters of request (letters rogatory), use of,
555
lex loci actus, 583-4
lex situs
claims under insurance policy, 823
intangible property, 825-6
land, 800
movable property, 800
principle, 583
shares, 851
stolen property and, 801-6
US contracts, 904
liability for negligent towage, 228-33
libel see defamation
linked contracts, 667-74
lis pendens
advantages and disadvantages, 245
Brussels 2012, 282-9
effectiveness, 289
forum non conveniens, and, 245, 251, 282
‘Italian torpedo’, and, 302
meaning, 245
procedure generally, 245-7
proceedings in non-member states,
286-8
race to the courts, 302
related proceedings, 286
same cause of action, meaning
of, 284-5
same parties, 285-6
Lithuania
arbitration, antisuit injunctions, 320-3
economic loss, 125-32
freezing orders, 512
litigation and choice of law, 6
long-arm statutes (US), 171
loss see economic loss
Lugano Convention
applicability of, 30-1
EU competence as to, 20
parties, 20
Luxembourg, contracts of employment,
697-701

McShannon test (US), 249
maintenance orders, 401-2, 407-10
mandatory requirements
choice-of-court agreements, 225-8
override of, 638-41
Rome I Regulation, 688, 701-13
see also overriding statutes
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marine insurance, choice-of-court
agreements, 213-14
minimum-contacts test (US), 170-90

national sovereignty, protection of, 560
nationalized property
former British colonies, 808-14
US jurisprudence, 814-21
natural justice, refusal of recognition of
foreign judgment for reasons of,
456-8
natural persons see individuals
negligence
economic loss, 119-21
liability for negligent towage, 228-33
Netherlands
asset-freezing orders, 313-15
carriage of goods by sea, 227
conflicting judgments, 407-10
economic loss, 119-21
environmental damage and economic
loss, 69-71
freezing orders, 513-16, 517-20
intellectual property, 99-101
maintenance orders, 407-10
product liability, 346-8
public policy and foreign judgments,
402-6
summary proceedings (kort geding),
513-16, 517-20
test for appropriate subject-matter jur-
isdiction, 35-9
non-liability see liability; product liability
non-member States see European Union
non-State law, freedom to choose, 656
novation, assignments distinguished
from, 863

‘obligation, law of the’, 865-6
obligation theory, 381, 434
overriding statutes

consumer contracts, 764

doctrine of, 736

employees, 745-55

estate agents, 737-41

lawyers, 741-5

Rome I Regulation, 736

see also mandatory requirements

parties
choice-of-court agreements, 14
evidence from parties located abroad
English rules see England
US rules see United States
justice to (obligation theory), 381
pre-existing relations between, 612-20

from same country, 623-5
same parties, 285-6
weak parties
Brussels 2012, 87-91
choice-of-court agreements, 214
contracts of employment, 87-91
service outside jurisdiction, 162
see also defendants; third parties
patents
interim remedies for infringement,
41-3
US law, 166
penalties
foreign judgments, non-recognition,
458-64
meaning of, 462
per rem judicatam estoppel, 383
performance
‘characteristic performance’ doctrine,
663-6
place of see place of performance
personal injury claims, 290-8
pharmaceuticals, product liability,
328-33
place of business, service at, 141-4
place of performance
choice-of-court agreements, 208
meaning of, 57-9
‘place of publication’, meaning of, 351
precedent, English doctrine of, 783
private international law
harmonization issues, 5-8
sources of, 5
terminology, 3-4
topical scope of, 3
proceedings in non-EU member States,
286-8
product liability
Brussels 2012, 346-9
Canada, 333-5
declarations of non-liability, 72-5
definition, 328
England, 328-33
jurisdictional rules, territorial scope,
349-50
place of cause of action, 328
place of marketing, 328
Rome II Regulation, 632-7
tort actions, 328
United States, 335-46
US jurisdiction, 173-6
professional negligence, economic loss
resulting from, 119-21
proper law, theory of, 648-53
property
bank accounts, 839-45
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property (cont.)
contract distinguished from, 826
contractual debts, 826-39
foreign expropriation, recognition of,
821
foreign judgments as transfer of, 382
immovable, 800
see also real property
intangible property
bank accounts, 839-45
contractual debts and bonds, 826-39
creation of, 825
distinction between contract and
property, 826
letters of credit, 845-51
lex situs, 825-6
shares, 851-61
tangible property, and, 800
international law, effect of, 821
lex situs, 800
movable, 800
nationalization
former British colonies, 808-14
US jurisprudence, 814-21
situs of claims under insurance policy,
823
stolen property, 801-6
tangible and intangible, 800
tax claims, 806-8
see also real property
provisional measures
asset-freezing orders, 313-15
Brussels 2012
applicability, 524-6
judgments in other Member States,
524
jurisdiction over substance, 510-12
no judgment in another Member
State, 524-5
no jurisdiction over substance,
513-20
no other European court seised first,
525-6
other European court seised
first, 525
provisional and protective measures,
509
subject-matter jurisdiction, 524
foreign judgments, 410
public policy
foreign judgments under Brussels
I Regulation, 390-406
traditional choice-of-law theory, and,
586-7
‘publication’, meaning of, 351
pure financial loss see economic loss

real property
contracts, 701
estate agents, 737-41
exclusive jurisdiction
Brussels 2012, 93-5
English law, 163-4
lex situs, 800
reciprocity and recognition of foreign
judgments, 472, 475-6
registration of intellectual property
rights, 99-104
related proceedings, 286
renvoi
choice of law, and, 585-6
Rome I Regulation, 685
res judicata
principle of, 381
recognition of foreign judgments,
464-70
residence
domicile and, 27
habitual residence, 609-11, 667
right to fair trial
choice-of-court agreements, 223-5
default judgments, giving of reasons in,
223-5
due process in US, 177, 183, 184, 186
forum non conveniens, and, 260-4
Rome Convention
applicability, 653
‘characteristic performance’ doctrine,
663-6
drafting, 87
employment contracts, 87-91
general principles, 663-6
interpretation, 653
Rome I Regulation, and, 653
Rome I Regulation
applicability, 653
applicable law, scope of, 685
carriage of goods, 682
carriage of passengers, 682-3
consent to choice of law, 683
consumer contracts, 693-6
‘country’, meaning of, 655
employment contracts, 694-701
English rules, and, 730
entry into force, 653
escape clause, 674-81
express choice of law, 656
freedom of choice of law, 656
‘habitual residence’, meaning of, 667
implied choice of law, 656-63
international scope, 655
linked contracts, 667-74
negotiation, 653
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no choice of law
escape clause, 674-81
exceptions, 681-2
‘habitual residence’, meaning of, 667
linked contracts, 667-74
non-derogable provisions, 688
non-State law, freedom to choose, 656
overriding mandatory provisions, 688,
701-13
foreign law, of, 710-13
forum, of, 703-10
protection from, 736
purely domestic contracts, 688-713
real property, contracts concerning,
701
renvoi, 685
scheme of provisions, 688-713
shares, 860-1
subject scope, 654-5
validity of contracts, 685
voluntary assignments, 862
Rome II Regulation
choice of law by agreement, 637-8
choice-of-law principles, 608-12
‘country’, meaning of, 610-11
country in which damage occurs, 608-9
defamation, 351, 637
flexibility of application, 611-12
general rule, 608-12
habitual residence
common, 609-11
meaning of, 611
intellectual property, 637
override of mandatory provisions,
638-41
product liability, 632-7
road, law of the, 609
special rules, 632-7
subject scope, 646
subrogation, 641-6
torts
choice of law by agreement, 637-8
country in which damage occurs,
608-9
defamation, 637
flexibility of application, 611-12
general rule, 608-12
habitual residence
common, 609-11
meaning of, 611
intellectual property, 637
override of mandatory provisions,
638-41
product liability, 632-7
road, law of the, 609
special rules, 632-7

subject scope, 646
subrogation, 641-6
royalties, 65

salvage costs, recovery of, 35-7
same cause of action, meaning of, 284-5
Savigny, Friedrich Carl von, 5
Scotland
consumer contracts, overriding of
choice of law, 764
contracts of employment, exemption
clauses, 753-5
forum non conveniens, invention of, 247
torts, 613-15
search orders, evidence obtained abroad,
542-5
service
common-law rules, 133-9
claim forms, 133
companies, 140-8
forum non conveniens, 134, 137-9
procedure, 134
companies, on
agent, via, 144-7
common-law rules and Brussels 2012
compared, 147-8
company’s own office, 141-4
procedure generally, 140-1
subsidiary companies, 147
conferring jurisdiction
England, 133, 135-7, 248
United States, 184-90
contracts, as to
breach committed within
jurisdiction, 151
choice-of-court agreements, 151
declaration that no contract exists,
152
governed by English law, 151
made by or through agent trading or
residing within jurisdiction,
150-1
made within jurisdiction, 150
outside jurisdiction, 150-2
England
claim forms, 133-9
companies, 140-8
conferring jurisdiction, 133-9
outside jurisdiction, 148-62
forum non conveniens, 137-9
outside jurisdiction
common-law rules, 148-62
contracts, 150-2
English permissions, 148
forum non conveniens, and, 261-4
multiple defendants, 162
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service (cont.)
torts, 152-62
weak parties, 162
United States
federal jurisdiction, 193
transient jurisdiction, 184-90
set-aside of foreign default judgments,
416-23
shares
contract claims or property claims,
851-61
Rome I Regulation, 860-1
situs, 851
shipping
implied choice of law, 660-3
torts, 602-3
situs see lex situs
social assistance, recovery from third
party, 37-9
South Africa, foreign judgments, 439-40
sovereignty see national sovereignty
special jurisdiction see jurisdiction
stare decisis, 783
stay of proceedings for vexatious
proceedings, 248
stolen property, 801-6
subject-matter jurisdiction see jurisdiction
sub-purchasers, 48-50
subrogation, 641-6
subsidiary companies
choice-of-court agreements, 223-5
definition, 147
service on, 147

taxation
antisuit injunctions, 298-302
foreign judgments, non-recognition,
458-64
property, 806-8
US worldwide freezing orders and,
506-9
VAT fraud, 39-41
third-country defendants, 22-4
third parties
assignments, 866
choice-of-court agreements, 212-14
evidence obtained from third parties
abroad, 535-50
indemnification as to freezing orders, 486
recovery of social assistance from, 37-9
worldwide freezing orders, 482, 502-5
third-party debt orders
English law, 877-87
EU law, 887
time limits, foreign default judgments,
414-15

torts
Australia, 618-20
‘better law’ theory, 625-32
Brussels 2012
declarations of non-liability, 72-5
Internet torts, 75-7
place of harmful event, 68-72, 608-9
special jurisdiction, 68
Canada, 613
declarations of non-liability, 72-5
defamation, 637
England see England
forum non conveniens, 290-8
interest analysis, 625-32
Internet torts, 75-7
parties in pre-existing relations, 612-20
parties from same country, 620-5
product liability, 328
Rome II Regulation
choice of law by agreement, 637-8
country in which damage occurs,
608-9
defamation, 637
flexibility of application, 611-12
general rule, 608-12
habitual residence
common, 609-11
meaning of, 611
intellectual property, 637
override of mandatory provisions,
638-41
product liability, 632-7
road, law of the, 609
special rules, 632-7
subject scope, 646
subrogation, 641-6
Scotland, 613-15
service outside jurisdiction, 152-62
United States see United States
towage, liability for negligent, 228-33
trade mark infringement, 402-6
transfer of property, foreign judgments
as, 382
transient jurisdiction see jurisdiction

United Kingdom see England; Scotland
United States
antisuit injunctions, 279-80
‘better law’ theory, 592, 625-32
carriage of goods by sea, 237-40
choice-of-court agreements
carriage of goods by sea, 237-40
consumer contracts, 233-7
forum non conveniens, 228-40
Hague Choice-of-Court Convention,
240
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choice of law
American ‘conflicts revolution’, 587
‘better law’ theory, 592
companies, 579-83
differing approach compared to
Europe, 576
interest analysis, 587-91
non-derogable rules, 736
primacy of forum law, 591-2
choice-of-law rules, 4
company domicile, 168
conflict of laws, meaning of, 4
Constitution
contemporary interpretation, 189
Full Faith and Credit Clause, 170
consumer contracts, 233-7
contingency fees, 195
contracts
English law aligned, 910-11
English law compared, 909-10
foreign illegality, 730-5
Hickenlooper Amendment, and,
904-8
new approaches, 895-903
original approach, 889-95
situs, 904
contracts of employment, non-compete
agreements, 755-63
costs rules, 194
courts, 166
defamation, 351, 352, 372, 374-5
domicile of companies, 168
due process, 171, 177-8, 186, 189, 475
estate agents, overriding of contract
choice of law, 740
evidence obtained from abroad
enforcement of US subpoenas in
England, 550-4
English procedure compared, 554,
571
Hague Convention, 560, 566-71
parties, from, 532-4
third parties, from, 545-50
federal courts
applicable law, 169-70
foreign commercial cases, 169
hierarchy, 167
international jurisdiction, 190
judicial tenure, 169
federal jurisdiction, 167-9
burden of proof, 191
concurrent jurisdiction, 167
definition of, 167
diversity jurisdiction, 167, 168
international jurisdiction, 190
legal system, 166

minimum-contacts doctrine, 190, 196
service, 193
service of writs conferring
jurisdiction, 193
subject-matter jurisdiction, 167, 168,
191
foreign currency
claims, 781-3
New York rule, 797
foreign judgments
due process, 475
extra-state judgments, 171
foreign-judgment recognition
legislation, 477-8
reciprocity, 472, 475-6
uniform legislation, 472-7
forum non conveniens, 275-9
European law compared, 192
transient jurisdiction, 188
forum shopping in, 194-5
free speech, 374-5
freezing orders, 506-9
Full Faith and Credit Clause, 171
Hickenlooper Amendment, 818, 904-8
interest analysis, 625-32
international jurisdiction
appropriate courts, 191
European law compared, 191-6
federal courts, 190
forum non conveniens, 188
less extensive European jurisdiction,
193-4
minimum-contacts doctrine, 170-90
more extensive European
jurisdiction, 192-3
specific jurisdiction, 173-6, 177-84
state courts, 170-90
transient jurisdiction, 184-90
treatment of US and European
individuals compared, 191
jury trials, 194
jury trials in civil cases, 6
lawyers, overriding of contract choice
of law, 741-5
legal system, 166-70
long-arm statutes, 171
minimum-contacts test (US), 170-90
nationalized property of former colo-
nies, 814-21
patents, 166
plaintiff-friendly jurisdiction, 194-5
private international law, meaning of, 4
product liability, 335-49
reciprocity principle, 472, 475-6
service
federal jurisdiction, 193
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United States (cont.)
transient jurisdiction, 184-90
state courts, 166
applicable law, 169
election of judges, 169
international jurisdiction, 170-90
subject-matter jurisdiction, 167
state jurisdiction
citizenship, 168
defendants’ contacts with forum,
173-6
fairness, 177
general jurisdiction, 177-84
international jurisdiction, 170-90
legal systems, 166
long-arm statutes, 171, 173, 196
minimum-contacts test, 170-90
product liability, 173-6

specific jurisdiction, 173-6

transient jurisdiction, 184-90
state legal systems, 166
subject-matter jurisdiction, 11, 168, 191
Supreme Court, 166
torts

‘better law’ theory, 625-32

guest statutes, 615-17

interest analysis, 625-32

parties from same country, 620-3
transient jurisdiction, 184-90
uniform legislation, 472-7

VAT see tax
vexatious proceedings, 248

weak parties see parties
writs see claim forms
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