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From the Preface to the First Edition

This is a book about international commercial transactions and the litigation

that results from them. It focuses on litigation in national courts, not interna-

tional ones. The international element may affect the proceedings in three

main ways:

1. the international elementmay call into question the power of the court to

hear the case (its jurisdiction) and raise the issue of whether it should

exercise that power, even if it has it;

2. the court may have to consider the application of foreign law (choice of

law); and

3. the court may have to take account of a foreign judgment.

These three issues form the main themes of the book, but we will also look at

other aspects of international civil procedure – for example, international

freezing injunctions and the procedures for obtaining evidence from abroad.

The reference in the subtitle to ‘Private International Law’ links up with the

more traditional subject that deals with these matters. However, this is not

a traditional book. First, it is practice-oriented, not theory-oriented: extensive

analysis of abstruse conceptswill not be found. Secondly, it adopts a functional

approach. Law should serve economic and social objectives: it is not an end in

itself, based on supposedly self-justifying principles. This does not mean that

logic has no place: it has a function, that of promoting clarity and certainty. But

legal logic fulfils that function only to the extent that itmakes the answer clear

to the ordinary person, or at least the ordinary lawyer. Legal logic has no place

if it goes beyond this. The convoluted reasoning of some cases in the past that

has extended legal logic beyond the wildest imaginings of any reasonable

lawyer has no place in a modern system of private international law.

A third characteristic of the book is that it gives jurisdiction and other

aspects of international civil procedure more attention than choice of law,

the main topic of more traditional books. This is because they are more

important. The book also focuses on commercial litigation. Although there is

discussion of personal-injury litigation and other topics in which the relevant

legal principles are the same as those applied to commercial cases, there is no

discussion of family law or succession.
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The book includes a comparative element. Although focused primarily on

English law, and the law of Commonwealth countries like Canada and

Australia that follow the English tradition, it pays attention to the wider

world. The United Kingdom is part of the European Union, and a significant

part of the subject-matter of the book has been taken over by the EU. Here, EU

law is UK law. It is the law of the land and we have to know it. In addition, the

book contains material on US law. The United States is so important today,

especially in international business, that any book on international transac-

tions and litigation has to take account of its law. A lawyer who lacks at least

a basic grasp of some of its concepts and procedures cannot be regarded as

qualified to practise in the area.

One final point: this is an area of law that changes rapidly. If the book

simply presented a snapshot of the law as it existed at a given moment, it

would be of only limited use. Within five years things would have changed. Of

course, it is not possible to predict what will happen in the future. However, if

we study the past, we can understand the forces that shape the present. These

forces will continue to operate in the future. So, if we look at the past devel-

opment of the law, we can get some idea of how it may change. Solutions that

were rejected in the past are unlikely to prove any more successful in the

future. For this reason, cases that have been superseded are sometimes set out

in the text. They may no longer be good law, but they are still worth knowing

about.

xxx FROM THE PREFACE TO THE FIRST EDITION
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From the Preface to the Second Edition

The most important development since the first edition has been the revised

(‘recast’) version of the Brussels I Regulation.1 This will be referred to in the

book as ‘Brussels 2012’. The original version of the Brussels I Regulationwill be

called ‘Brussels 2000’. Since Brussels 2012 applies from 10 January 2015, the

new edition has been based entirely on it. This has created an editorial pro-

blem since, although most of its provisions have been taken over unaltered

from Brussels 2000, the Articles have been renumbered. To avoid confusion,

I have inserted the new numbers, in square brackets, into the extracts from

cases where, as is usually the case, the content of the Article is the same. This

makes it easier for the reader to see what the case means for the present-day

law. To provide further help, I have produced a Table of Equivalences, which

gives the numbering of the key Articles in Brussels 2000with their equivalents

in Brussels 2012.

There have been other changes as well. What was previously the ‘European

Community’ or the ‘European Communities’ (EC) is now the ‘European Union’

(EU).2The judicial institutionof the EU (popularly knownas the EuropeanCourt)

is now officially the ‘Court of Justice of the European Union’, a term which

I have abbreviated to CJEU. It consists of the Court of Justice, the General Court

and specialized courts.3 For the sake of simplicity, I use the new terminology

even when talking about the past, except when it would be inappropriate.

1 Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and commercialmatters (recast), OJ
2012, L 351/1.
2 Article 11 TEU.
3 Article 19 TEU.
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Preface to the Third Edition

The main purpose of this edition is to cover the large number of new cases

from the European Court of Justice as well as the smaller number from the

English courts. To make room for this material, I decided to delete the two

chapters specifically on Canadian law. Although it looked like a beacon of

rationality at first, the Canadian conflicts revolution seems to have ended up in

a mire, thus showing that good principles are not enough in themselves: they

must be put into effect through a sound system of rules.

The Effect of Brexit on Private International Law

As might be expected, Brexit has been my biggest headache. The submission

deadline for this edition is June 2019. On this date, the United Kingdom will

still be a Member of the European Union. For this reason, I decided to write the

book as if the UKwas still a Member State. By the time the edition is published,

this may no longer be the case. However, there are so many uncertainties

regarding the effect of Brexit on private international law that this seems the

only sensible course to take. Nevertheless, a few words should be said here as

regards the possibilities.

Brexit will have one very stark and immediate effect on private international

law:most of the legal instruments discussed in this bookwill, unless something

is done, cease to be law in the United Kingdom themoment the UK ceases to be

a Member State. These instruments fall into two categories: the first consists of

EU legislation – in practice, regulations – and the second consists of interna-

tional conventions which apply to the UK because of its membership of the EU.

Brussels I, Rome I and Rome II

The most important regulations as regards the subject matter of this book are

Brussels I (Brussels 2012),1 Rome I2 and Rome II.3 Many of the legal rules

1 Regulation 1215/2012.
2 Regulation 593/2008.
3 Regulation 864/2007.
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discussed in the book are laid down in thesemeasures.When the UK leaves the

EU, these regulations will no longer apply in the UK as EU law. They will of

course continue to apply in the European Union. The consequences of this will

be different for Brussels I, on the one hand, and the two ‘Rome’ regulations, on

the other hand. This is because reciprocity plays an important part in Brussels

I but not in Rome I and II.

The two ‘Rome’ regulations dealwith choice of law: Rome I is concernedwith

contracts, and Rome II with torts and other non-contractual obligations. The

purpose of these two regulations is to determine which law applies. The impor-

tant point is that, under these two regulations, it does not matter whether the

country the law of which is applicable is a Member State or not. Its law will be

applied in exactly the same way. This means that if a case comes before the

courts of an EUMember State and the rules in Rome I or II indicate that the law

of England is applicable, English lawwill be applied in the sameway after Brexit

as before. Brexit will have no effect in this situation. Of course, the position will

be different in a court in theUnited Kingdom, since the regulationwill no longer

be law. However, the UK Government is planning to deal with this by making

the two ‘Rome’ Regulations applicable as a matter of UK law. If this is done,

Brexit will have little effect if the case comes before a court in the UK. The only

difference is that references to the CJEU will no longer take place.

The position is more complicated in the case of Brussels 2012. Here reci-

procity does play a part. A court in an EUMember State will apply Brussels 2012

with regard to the UK in a very different way after Brexit. One of the most

important objectives of the Brussels Regulation is to protect defendants from

exorbitant jurisdiction. However, it does this only for defendants domiciled in

other Member States: courts in EU Member States are entitled to take jurisdic-

tion over defendants not domiciled in another Member State under their

national rules of jurisdiction. Nevertheless, the resulting judgment must still

be enforced in otherMember States without the court asked to enforce it being

able to apply any jurisdictional filter. This means that UK defendants will be

seriously prejudiced after Brexit.

Under another provision, exclusive choice-of-court agreements must be

respected, but this applies only if the designated court is in another EU Member

State. So, English choice-of-court agreementswill be less effective after Brexit. The

same applies to other grounds of exclusive jurisdiction – for example, jurisdiction

to determine rights in rem in land. This applies only if the country with exclusive

jurisdiction is an EU Member State. Finally, the Brussels Regulation provides

a simple and efficient way of enforcing foreign judgments, but this too applies

only if the judgment was given by a court in another Member State. All these

benefits will be lost once the UK leaves the European Union. Making the Brussels

Regulation applicable under UK law would make no difference.

To solve the problem, the UK plan is to ask the European Union to conclude

a convention with the UK under which the Brussels Regulation would apply to

the UK after Brexit as if it was still aMember State. There is a precedent for this.

The Brussels Regulation does not apply to Denmark as part of EU law because
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the Treaty provision under which it was adopted does not apply to Denmark.

However, a Convention was concluded between the EU and Denmark in 2005

under which the Brussels Regulation applies to Denmark under international

law. If the EU agrees to a similar convention with the UK, the rules regarding

jurisdiction and judgments will operate in much the same way as they did

before Brexit.

The Lugano Convention and the Hague Choice-of-Court
Convention

If, under EU law, the Union has exclusive competence to conclude a convention

on a particularmatter, theMember States are not allowed to conclude it; only the

Union may do so. Nevertheless, the Convention is binding on the Member States

as if they had concluded it. This follows from Article 216(2) TFEU. The Lugano

Convention of 2007 and the Hague Choice-of-Court Convention of 2005 are both

binding on the UK on this basis. They will cease to be binding after Brexit.

However, it will then be possible for the UK to become a Party to the

Convention in question in its own right. In the case of the Hague Convention,

this will be simple and straightforward: all the UK has to do is to deposit its

instrument of ratification, acceptance, approval or accession with the Foreign

Ministry of the Netherlands. Threemonths later, the Conventionwill apply to the

UK. With regard to the Lugano Convention, the position is more complicated.

There would have to be a new convention and this would have to be agreed to by

all the other Parties to theConvention, somethingwhichmay take some time. The

UKwill certainly become a Party to the Hague Convention as soon as it leaves the

EU; it will probably also seek to become a Party to the Lugano Convention.

But If . . .

If everything works out according to plan, international litigation will not be

seriously harmed by Brexit; but if things go wrong, the effect could be

disastrous.
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Terminology

When the Civil Procedure Rules came into force in 1999, theymade important

changes to legal terminology in England. Some of these changes are as follows:

• ‘Claim form’ replaces ‘writ’

• ‘Claimant’ replaces ‘plaintiff’

• ‘Disclosure’ replaces ‘discovery’

• ‘Freezing injunction’ replaces ‘Mareva injunction’

• ‘Interim injunction’ replaces ‘interlocutory injunction’

• ‘Interim remedy’ replaces ‘interlocutory relief’

• ‘Search order’ replaces ‘Anton Piller order’

• ‘Statement of case’ replaces ‘pleadings’

This is now the accepted terminology in England. These changes do not apply

in the Commonwealth and the United States. In these countries, words such as

‘writ’ and ‘plaintiff’ remain correct usage.
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Table of Equivalences

Selected Provisions of Brussels 2000 and 20121

Brussels 2000 Brussels 20122 Subject matters

Article 1(1) Article 1(1) Scope: civil and commercial matters

Article 1(2) Article 1(2) Scope: matters excluded

Article 2 Article 4 General jurisdiction (domicile)

Article 3 Article 5 Defendants domiciled in another Member

State

Article 4 Article 6 Defendants domiciled in non-member

States

Article 5(1) Article 7(1) Special jurisdiction: contract

Article 5(3) Article 7(2) Special jurisdiction: tort

Article 5(5) Article 7(5) Special jurisdiction: branches, etc.

Article 6 Article 8 Joint defendants, third-party proceedings,

counter-claims

Articles 8–14 Articles 10–16 Insurance

Articles 15–17 Articles 17–19 Consumers

Articles 18–21 Articles 20–23 Employees

Article 22 Article 24 Exclusive jurisdiction

Article 23 Article 25 Choice-of-court agreements

Article 24 Article 26(1) Entry of appearance without challenging

jurisdiction

1 This Table gives only the most important provisions. For a full set of equivalences, see Brussels 2012,
Annex III.
2 In some cases, amendments have been made.
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Brussels 2000 Brussels 2012 Subject matters

Article 27–30 Article 29–32 Lis pendens: proceedings in other Member

States

Article 31 Article 35 Provisional and protective measures

Article 33 Article 36 Recognition of judgments

Article 34(1) Article 45(1)(a) Grounds of non-recognition: public policy

Article 34(2) Article 45(1)(b) Default judgments

Article 34(3) Article 45(1)(c) Conflicting judgments: conflict with home

judgment

Article 34(4) Article 45(1)(d) Conflict between two foreign judgments

Article 35(1) Article 45(1)(e) Jurisdiction

Article 35(2) Article 45(2) Court bound by findings of fact of court of

origin

Article 35(3) Article 45(3) Public policy cannot be used to check

jurisdiction

Article 59 Article 62 Domicile of individuals

Article 60 Article 63 Domicile of companies

Article 72 Article 72 Agreements not to recognize judgments
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Table of Latin Phrases

Action/judgment in personam action/judgment against a person

Action/judgment in rem action/judgment against (regarding) a thing

(property)

Forum conveniens appropriate court for hearing the action

Forum non conveniens inappropriate court for hearing the action

Lex contractus law governing a contract

Lex loci actus law of the country where a transaction was

concluded

Lex loci contractus law of the country where a contract was

concluded

Lex situs law of the country in which property is

situated

Lis pendens or lis alibi pendens case pending elsewhere

Qui facit per alium facit per se he who acts through another acts himself
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Abbreviations

AJIL American Journal of International Law

BYIL British Year Book of International Law

CLC Commercial Law Cases (a series of law reports published in England)

CLJ Cambridge Law Journal

CLP Current Legal Problems

CPR Civil Procedure Rules (England)

ECHR European Convention on Human Rights

ECtHR European Court of Human Rights

EHRR European Human Rights Reports

ICLQ International and Comparative Law Quarterly

ILPr International Litigation Procedure (a series of law reports published in

England)

JPIL Journal of Private International Law

LMCLQ Lloyd’s Maritime and Commercial Law Quarterly

LQR Law Quarterly Review

Ont. Ontario (Canada)

R or r Rule (rule)

RSC Rules of the Supreme Court

TEU Treaty on European Union

TFEU Treaty on the Functioning of the European Union

USC United States Code (not a code in the civil-law sense, but

a compilation of statutes)
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