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Anél du Plessis is Professor of Law at the Faculty of Law, North-West University

(South Africa). Professor du Plessis’ field of specialization is the intersection between

environmental rights, environmental law and local governance. She heads the NWU

LLMEnvironmental Law andGovernance Programme and is the co-project leader of

an Alexander von Humboldt-funded research project on ‘Legal Perspectives on Safe

and Sustainable Cities’. She is member of the Secretariat of the Environmental Law

Association of South Africa, the teaching committee of the IUCN Academy of

Environmental Law and the South African Young Academy of Science.

Gitanjali N. Gill is Professor of Environmental Law at the Law School,

Northumbria University, Newcastle upon Tyne (United Kingdom). Her research

interests and expertise focus on social and environmental justice issues, human

rights, public interest litigation and sustainable development with emphasis on

India. She is widely published on environmental law in India and has articles in

the Environmental Law Journal, Environmental Law Review, Transnational

Environmental Law,Northern Ireland Legal Quarterly, Public Law and has authored

chapters in several books. In 2017, her book Environmental Justice in India: The

National Green Tribunal was published.
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Foreword

John H. Knox

The concept of environmental human rights is a relative latecomer to human rights

law. The Universal Declaration of Human Rights does not mention the environ-

ment at all, much less include a human right to a healthy environment. After the

modern environmental movement began in the late 1960s, references to environ-

mental rights did start to appear, especially in national constitutions, but it was not

until the 1990s that national and international tribunals began to seriously explore

what human rights law has to say about environmental protection.

Over the past two decades, the breadth and depth of rights-based environmental

law have greatly accelerated. Many more countries have amended their constitu-

tions to include a right to a healthy environment, and national courts have applied

the right to a variety of environmental challenges and forged innovative and far-

reaching remedies. At the international level, however, the right to a healthy

environment has still not been recognized in a global agreement. While many

regional human rights treaties have incorporated environmental rights, in one

form or another, only the African Charter on Human and Peoples’ Rights has

provided for it to be applied by an oversight mechanism. In the absence of a

justiciable, globally recognized right to a healthy environment, international

human rights tribunals and quasi-tribunals have brought human rights norms to

bear on environmental issues by “greening” well-established human rights such as

the rights to life and health. Human rights bodies have described how environmen-

tal harm interferes with the enjoyment of these and other rights, and have held that

governments have obligations under human rights law to protect against such harm.

In 2012, the United Nations Human Rights Council decided to appoint an

independent expert to review these developments and clarify the obligations under

human rights law relating to the enjoyment of a safe, clean, healthy and sustainable

environment. I had the honor to receive this mandate, and I spent the next two years

issuing a series of reports reviewing the extensive jurisprudence applying human

rights law to environmental issues. Regional tribunals, UN human rights treaty

bodies, Special Rapporteurs and other authoritative sources had issued dozens of

xiii

www.cambridge.org/9781108711746
www.cambridge.org


Cambridge University Press
978-1-108-71174-6 — Environmental Rights
Edited by Stephen J. Turner , Dinah L. Shelton , Jona Razzaque , Owen McIntyre , James R. May
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

opinions, statements and reports on environmental issues. Despite addressing dif-

ferent rights, different environmental threats and different legal sources, they had

reached very similar conclusions. Moreover, governments and international orga-

nizations were engaging in a broad range of good practices in the implementation of

a rights-based approach to environmental protection.

I described the human rights obligations relating to the environment in a “map-

ping” report to the Human Rights Council, which I presented in 2014, and the

following year presented a report identifying more than one hundred good practices

in the use of these obligations. At the March 2015 session of the Council, it decided

to renew the mandate for another three years, change my title to Special Rapporteur

and request me to promote implementation of the obligations. The Council deci-

sion was adopted by consensus, illustrating the increasing acceptance of States that

the human rights obligations relating to the environment are clear enough that it is

reasonable to expect States to comply with them.

One of my goals over the next three years was to provide a clear, succinct

statement of the obligations. To that end, I presented the Framework Principles

on Human Rights and the Environment in March 2018, in my last report to the

Council. These sixteen principles, with their accompanying commentary, set out

the principal human rights obligations relating to the enjoyment of a safe, clean,

healthy and sustainable environment. I used the term “framework” to emphasize

that while the Principles should provide a sturdy basis for further development, they

are certainly not the final word. I expect that our understanding of environmental

rights will continue to grow and deepen in coming years.

The Framework Principles show both how far human rights law has come in

relation to environmental protection and how far it still has to go. Many of the

obligations that human rights bodies have found it easiest to apply are essentially

procedural obligations, including duties of States to provide environmental infor-

mation, undertake environmental assessments of proposed projects and policies and

to facilitate public participation. Nor is there much dispute that States have obliga-

tions to respect and protect rights to freedom of expression, peaceful assembly and

association in the environmental context, to take steps to protect those who receive

threats or suffer violence or harassment because of their exercise of their rights or to

provide effective remedies for violations of rights.

Other areas remain less settled. While it is inarguable that obligations of non-

discrimination apply to environmental law and policy, much more needs to be done

to clarify what steps States must take to protect those who are most at risk from

environmental harm. Treaty bodies with jurisdiction over the rights of women and

children, for example, have only recently begun to start addressing environmental

issues. Even when standards are clearly defined, of course, implementation often

lags far behind. The obligations of States towards indigenous peoples, for example,

are set out in international instruments, but they seem to be violated on a virtually

continual basis. Nevertheless, the adoption of clear standards is critically important

xiv Foreword
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because they at least provide a basis for criticism, legal proceedings and even, in

some cases, sanctions.

Substantive environmental standards continue to resist clear definition. While it

is clear that States have obligations to take steps to protect against harmful environ-

mental interference with human rights, international human rights bodies have

generally not set specific substantive standards. Instead, they have typically applied

an indeterminate list of factors, including whether the standard is nonretrogressive

and whether it takes into account relevant international or domestic standards. This

differential treatment of substantive versus procedural standards may, to some

extent, be unavoidable. Perhaps human rights bodies are simply better suited to

police compliance with procedural standards and States should receive more dis-

cretion in setting substantive standards. At the same time, some national courts are

showing a greater willingness to hold governments to specific substantive as well as

procedural standards.

This volume provides an invaluable contribution to the ongoing clarification of

the issues surrounding rights-based environmental standards. It includes essays by an

extraordinary group of scholars, who address the topic from many different angles.

They provide fascinating case studies of the growth of environmental rights in many

countries around the world, including Argentina, Bhutan, France, India, Portugal

and South Africa. The contributions also address regional developments, including

in Africa, the Americas and Europe, as well as global multilateral environmental

agreements and the United Nations human rights mechanisms. They also tackle the

question from different cross-cutting thematic perspectives, including by focusing

on obligations owed to indigenous peoples, rights to water and sanitation and rights

of nature.

The scholarly and political discussion of these issues is far from over – indeed, it

may be still in its early stages – so this book will not be the final word. But it will

provide lasting guidance for all of those who work for a healthy environment that can

and does support the full enjoyment of our human rights.

Foreword xv
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Preface and Acknowledgements

In April 2016, Lincoln University (UK) held a one-day symposium related to the

development of “standards” in the field of environmental rights. The symposium

focused on the actual standards of protection associated with particular environ-

mental rights. A number of the contributors to this volume took part, including

Alexandra Aragão, Gitanjali Gill, Evadné Grant, Louis Kotzé, James May, Áine

Ryall and Stephen Turner. John Knox, the Special Rapporteur for Human Rights

and the Environment, gave a pre-recorded videomessage for the delegates and Silvia

Nonna delivered a keynote address.

The conceptual basis for the symposium had in part been prompted by some of

the debates that took place at a conference held at Yale University in September

2014. That conference, the Yale/UNITAR Conference on Human Rights,

Environmental Sustainability, Post-2015 Development, and the Future of Climate

Change, involved many discussions, but some of them centered on the “vagueness”

of the content of many environmental rights and the effect that such a lack of clarity

can have. Later in 2015, Stephen Turner visited Buenos Aires University, which

resulted in a discussion with Silvia Nonna related to standards in the Argentine

constitution. This led to Silvia Nonna visiting Lincoln University to speak on the

subject the following April, and this provided a good opportunity to hold a sympo-

sium at which experts could consider the way that standards are evolving within the

field of environmental rights.

The symposium itself started the process of unpacking and analyzing the different

types of standards emerging within the field of environmental rights. It resulted in a

consensus from those attending that the subject deserved more detailed attention,

and it was suggested that the group continue to work together with a view to

developing a body of knowledge and analysis relating to the subject.

Following this, other leading academics in the field agreed to lend their skills,

knowledge and experience to what loosely became known as the “Standards in

Environmental Rights Project.” Therefore, at that juncture we welcomed Dinah

Shelton, Linda Sheehan, Jona Razzaque, Anél du Plessis, Lara Ognibene, Karen
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