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       The International Law of Belligerent Occupation 

 Belligerent occupations existed in both World Wars and have occurred more 

recently in all parts of the world (including Iraq, Afghanistan, the former 

Yugoslavia, Congo, Northern Cyprus, Nagorno-Karabakh, Georgia, Eritrea 

and Ethiopia). Owing to its special length – exceeding half a century and still 

in progress – and the unprecedented l ow of judicial decisions, a special focus 

is called for as regards the occupation of Palestinian territories by Israel. 

 International law addresses the subject of belligerent occupation in some 

detail. This second, revised, edition updates the text (originally published in 

2009) in terms of both State practice and doctrinal discourse. The emphasis is 

put on decisions of the Security Council; legislation adopted by the Coalition 

Provisional Authority in Iraq; and predominantly case law: international 

(Judgments of the International Court of Justice, the International Criminal 

Tribunal for the Former Yugoslavia and the European Court of Human Rights; 

Advisory Opinions and Arbitral Awards) as well as domestic courts. 

  Yoram Dinstein  is Professor Emeritus at Tel Aviv University. He is a 

former President of the University, as well as former Rector and former Dean 

of the Faculty of Law. He served twice as the Charles H. Stockton Professor 

of International Law at the US Naval War College in Newport, RI. He was 

also a Humboldt Fellow at the Max Planck Institute of International Law 

in Heidelberg, Germany, a Meltzer Visiting Professor of Law at New York 

University, and a visiting Professor of Law at the University of Toronto. 

Professor Dinstein has written extensively on subjects relating to international 

law, human rights and the law of armed conl ict, including:  War, Aggression 

and Self- Defence  (6th edn, 2017),  The Conduct of Hostilities under the Law 

of International Armed Conl ict  (3rd edn, 2016) and  Non- International Armed 

Conl icts in International Law  (2014).   
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    Preface     

  This revised edition is a companion to three other volumes dealing with 

international and non- international armed conl icts published by Cambridge 

University Press:   War, Aggression and Self- Defence  (6th edn, 2017),  The 

Conduct of Hostilities under the Law of International Armed Conl ict  (3rd edn, 

2016)  and  Non- International Armed Conl icts in International Law  (2014). 

The new edition updates the text (originally published in 2009), especially in 

terms of State practice, case law and doctrinal discourse. 

 It is occasionally suggested that belligerent occupation is an anomalous 

phenomenon and a side- issue in the present- day environment of international 

armed conl icts. But in reality quite a few contemporary occupations have 

cropped up in far- l ung quarters of the world. They stretch from Israel to Iraq, 

from Northern Cyprus to the former Yugoslavia, from Afghanistan to Eritrea 

and  Ethiopia, from Nagorno- Karabakh to Georgia, from Congo to Crimea. 

 This new edition goes in greater detail into some aspects of these occupations. 

In particular, there are extensive references to legislation adopted by the 

Coalition Provisional Authority during the short formal occupation of Iraq (in 

2003– 4). But, owing to its special length (exceeding half a century and still in 

progress) and the unprecedented l ow of judicial decisions –  dissecting a rich 

profusion of legal disputes in real time (while the occupation is ongoing) –  it is 

only natural that much of the examination remains focused on the occupation 

of Palestinian territories by Israel. In the course of this prolonged occupation, 

numerous unique problems have surfaced. The practical experience acquired 

(for better or worse) as a result of the Israeli occupation has been of critical 

signii cance in assessing the interface between the theory and practice of bel-

ligerent occupation. 

 The author has the benei t of linguistic access to the Judgments of the 

Supreme Court of Israel, many of which are available only in Hebrew 

(although they have generally been excerpted in English in the  Israel Yearbook 

on Human Rights  and, in the more celebrated cases, have been translated in full 

and reproduced in other periodicals). The sheer mass of these Judgments, and 

even more so the compelling issues that they probe, invite serious consider-

ation. Whether one agrees or disagrees with the interpretation of international 
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law offered by the Israel Supreme Court, its Judgments have become nonpareil 

signposts that no future decision- maker can afford to ignore. The new edition 

strives to bring up to date the analysis of these Judgments. 

 The international legal regime of belligerent occupation constitutes a 

segment of the  jus in bello , complementing the compendium of norms 

governing the conduct of hostilities. The book addresses some fundamental 

quandaries concomitant of the regime of belligerent occupation. These pertain 

to the interrelationship between the Occupying Power, the displaced sovereign 

and the civilian population. But the text equally deals with more commonplace 

questions with which this  materia  is riddled. How does belligerent occupation 

commence; how is it maintained; and how is it terminated? What is the rudi-

mentary distinction between belligerent and other types of occupation? Who 

are the persons protected under belligerent occupation, and what is the scope 

of their protection? What is the interaction between the law of belligerent occu-

pation and the law of human rights? What jurisdiction does the Occupying 

Power wield in the legislative, judicial and executive spheres? What specii c 

legal safeguards are offered to the civilian population under occupation from 

capital punishment, collective penalties, deportations, detention, compul-

sory work, destruction or seizure of property, and other measures curtailing 

ordinary freedoms? Conversely, what measures can an Occupying Power law-

fully resort to when encountering forcible resistance –  and direct participation 

in hostilities –  by embittered inhabitants of an occupied territory? 

 The study of the law of belligerent occupation cannot be coni ned to lawyers. 

It is noteworthy that recent military manuals of the law of armed conl ict devote 

full attention to the topic of belligerent occupation. This is how it should 

be: armed forces must prepare themselves for the task of coming to grips with 

the administration of an occupied territory in wartime. The only way to be 

mentally geared up for this daunting –  and often unexpected –  challenge is for 

military personnel to prepare themselves in peacetime for the possible eventu-

ality. Primarily, ofi cers must be trained for the sort of mission accomplishment 

that has little in common with ordinary military feats, but is indispensable for 

a successful and law- abiding government of an occupied territory. It is to be 

hoped that this new edition will assist in such preparation and training, not only 

by identifying points of discord but also by suggesting modes of action that can 

be engaged in without supererogatory controversy. 

 Two important caveats: 

     (a)     Although the book deals with the entitlement of an Occupying Power to 

resort to internment of protected persons as a security measure, it does 

not address the question of how persons under detention ought to be 

treated. The treatment topic calls for a comparative exegesis of the inter-

national legal rules governing the different categories of civilian detainees 
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in occupied territories; civilian detainees in general (i.e. in non- occupied 

territories) both in wartime and in peacetime; and prisoners of war.  

     (b)     While the book is replete with references to war crimes and to trials of 

war criminals, this is done only with a view to coni rming the existence 

of –  or shedding light on –  the norms governing belligerent occupation. 

No attempt is made here to go into the intricate themes of individual penal 

accountability (or, for that matter, State responsibility for wrongful acts in 

the form of reparations).   

  To facilitate syntax, generic pronouns relating to individuals are usually 

drawn in masculine form. This must not be viewed as gender specii c.   
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