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In this book, Kanstantsin Dzehtsiarou argues that, from the legal
perspective, the formula ‘European public order’ is excessively vague
and does not have an identifiable meaning; therefore, it should not be
used by the European Court of Human Rights (ECtHR) in its reasoning.
However, European public order can also be understood as an
analytical concept which does not require a clearly defined content. In
this sense, the ECtHR can impact European public order but cannot
strategically shape it. The Court’s impact is a by-product of individual
cases which create a feedback loop with the contracting states.
European public order is influenced as a result of interaction between
the Court and the contracting parties. This book uses a wide range of
sources and evidence to substantiate its core arguments: from

a comprehensive analysis of the Court’s case law to research interviews
with the judges of the ECtHR.

Kanstantsin Dzehtsiarou is a professor in human rights law at the
University of Liverpool. His research interests include interpretation of
the European Convention on Human Rights, reform of the European
Court, administration of international justice, and comparative
constitutional law. Kanstantsin is an editor-in-chief of the European
Convention on Human Rights Law Review.
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Series Editors’ Preface

It takes a degree of boldness to argue that a Court should cease using
a well-established term within its case law. But this is exactly what
Kanstantsin Dzehtsiarou does in his new monograph, Can the European
Court of Human Rights Shape European Public Order?, which we warmly
welcome to the series Cambridge Studies in European Law and Policy.

As a legal concept, Dzehtsiarou concludes in this book, ‘European
public order’ is too vague and unclear to be usable as the basis for
reasoning in the Court’s case law. Only a highly abstract notion of
European public order could be identified as an element on which the
contracting parties to the ECHR could agree, and, at that level of abstrac-
tion, it could in practice never be clarified sufficiently to be a useful
legal tool. In an alternative sense, Dzehtsiarou also suggests that
European public order is an analytical concept, and here his attempts
to understand this descriptive category with vague frontiers and
a contestable concept lead him to consider whether or not the
European Court of Human Rights can helpfully operate as a ‘herald’,
which would see it bringing together ideas in a European consensus.
This question leads him into an institutional analysis of the Court,
which draws on a variety of legal and analytical perspectives, including
the views of some of the judges of the Court itself.

Ultimately, Dzehtsiarou’s approach is shaped by his adoption of
a minimalist perspective on human rights within Europe and a belief
that the Court of Human Rights should not be acting as a strategic actor,
constructing some sort of bulwark against the apparently inevitable
erosion that human rights norms seem to be facing in Europe at the
present time. Like his injunction to the Court to stop using European
public order as a tool of legal analysis, his preference for the organic
emergence of human rights standards based on feedback loops

xvii
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involving the Court’s interventions in individual cases and the engage-
ment of the contracting parties with the ECHR as a set of norms is a bold
and perhaps controversial claim. Yet it is arguable that creating the
intellectual framework for such a debate about European public order
is - in and of itself - some sort of provocative contribution to the
seemingly endless discussion on how to define ordre public and how to
assess whether it is a useful concept.

In sum, this analysis, dealing with some of the more neglected norms
and institutions of European law, represents a very welcome addition to
the series.

Jo Shaw
Laurence Gormley
Mark Dawson
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