
Cambridge University Press
978-1-108-49736-7 — Can the European Court of Human Rights Shape European Public Order?
Kanstantsin Dzehtsiarou 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Can the European Court of Human Rights Shape
European Public Order?

In this book, Kanstantsin Dzehtsiarou argues that, from the legal

perspective, the formula ‘European public order’ is excessively vague

and does not have an identifiable meaning; therefore, it should not be

used by the European Court of Human Rights (ECtHR) in its reasoning.

However, European public order can also be understood as an

analytical concept which does not require a clearly defined content. In

this sense, the ECtHR can impact European public order but cannot

strategically shape it. The Court’s impact is a by-product of individual

cases which create a feedback loop with the contracting states.

European public order is influenced as a result of interaction between

the Court and the contracting parties. This book uses a wide range of

sources and evidence to substantiate its core arguments: from

a comprehensive analysis of the Court’s case law to research interviews

with the judges of the ECtHR.

Kanstantsin Dzehtsiarou is a professor in human rights law at the

University of Liverpool. His research interests include interpretation of

the European Convention on Human Rights, reform of the European

Court, administration of international justice, and comparative

constitutional law. Kanstantsin is an editor-in-chief of the European

Convention on Human Rights Law Review.
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aims to publish original monographs in all fields of European
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Council of Europe to books examining substantive fields of

European law as well as examining the relationship between

European law and domestic, regional and international legal

orders. The series publishes works adopting a wide variety of

methods: comparative, doctrinal, theoretical and inter-

disciplinary approaches to European law are equally

welcome, as are works looking at the historical and political

facets of the development of European law and policy. The

main criterion is excellence i.e. the publication of innovative

work, which will help to shape the legal, political and

scholarly debate on the future of European law.
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The Currency of Solidarity: Constitutional Transformation during the Euro Crisis

Vestert Borger

Empire of Law: Nazi Germany, Exile Scholars and the Battle for the Future of Europe

Kaius Tuori

In the Court We Trust: Cooperation, Coordination and Collaboration between the ECJ and

Supreme Administrative Courts

Rob van Gestel and Jurgen de Poorter

Beyond Minimum Harmonisation: Gold-Plating and Green-Plating of European

Environmental Law

Lorenzo Squintani

The Court of Justice of the European Union as an Institutional Actor: Judicial Lawmaking

and Its Limits

Thomas Horsley

The Politics of Justice in European Private Law: Social Justice, Access Justice, Societal Justice

Hans-W Micklitz

The Transformation of EU Treaty Making: The Rise of Parliaments, Referendums and

Courts Since 1950

Dermot Hodson and Imelda Maher

Redefining European Economic Integration

Dariusz Adamski

Human Rights in the Council of Europe and the European Union: Achievements, Trends and

Challenges

Steven Greer, Janneke Gerards and Rosie Slowe

Core Socio-Economic Rights and the European Court of Human Rights

Ingrid Leijten

www.cambridge.org/9781108497367
www.cambridge.org


Cambridge University Press
978-1-108-49736-7 — Can the European Court of Human Rights Shape European Public Order?
Kanstantsin Dzehtsiarou 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Green Trade and Fair Trade in and with the EU: Process-Based Measures within the EU

Legal Order

Laurens Ankersmit

New Labour Laws in Old Member States: Trade Union Responses to European Enlargement

Rebecca Zahn

The Governance of EU Fundamental Rights

Mark Dawson

The International Responsibility of the European Union: From Competence to Normative

Control

Andrés Delgado Casteleiro

Frontex and Non-Refoulement: The International Responsibility of the EU

Roberta Mungianu

Gendering European Working Time Regimes: The Working Time Directive and the Case of

Poland

Ania Zbyszewska

EU Renewable Electricity Law and Policy: From National Targets to a Common Market

Tim Maxian Rusche

European Constitutionalism

Kaarlo Tuori

Brokering Europe: Euro-Lawyers and the Making of a Transnational Polity

Antoine Vauchez

Services Liberalization in the EU and the WTO: Concepts, Standards and Regulatory

Approaches

Marcus Klamert

Referendums and the European Union: A Comparative Enquiry

Fernando Mendez, Mario Mendez and Vasiliki Triga

The Allocation of Regulatory Competence in the EU Emissions Trading Scheme

Jospehine van Zeben

The Eurozone Crisis: A Constitutional Analysis

Kaarlo Tuori and Klaus Tuori

International Trade Disputes and EU Liability

Anne Thies

The Limits of Legal Reasoning and the European Court of Justice

Gerard Conway

www.cambridge.org/9781108497367
www.cambridge.org


Cambridge University Press
978-1-108-49736-7 — Can the European Court of Human Rights Shape European Public Order?
Kanstantsin Dzehtsiarou 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

New Governance and the Transformation of European Law: Coordinating EU Social Law

and Policy

Mark Dawson

The Lisbon Treaty: A Legal and Political Analysis

Jean-Claude Piris

The European Union’s Fight Against Corruption: The Evolving Policy Towards Member

States and Candidate Countries

Patrycja Szarek-Mason

The Ethos of Europe: Values, Law and Justice in the EU

Andrew Williams

State and Market in European Union Law: The Public and Private Spheres of the Internal

Market before the EU Courts

Wolf Sauter and Harm Schepel

The European Civil Code: The Way Forward

Hugh Collins

Ethical Dimensions of the Foreign Policy of the European Union: A Legal Appraisal

Urfan Khaliq

Implementing EU Pollution Control: Law and Integration

Bettina Lange

European Broadcasting Law and Policy

Jackie Harrison and Lorna Woods

The Transformation of Citizenship in the European Union: Electoral Rights and the

Restructuring of Political Space

Jo Shaw

The Constitution for Europe: A Legal Analysis

Jean-Claude Piris

The European Convention on Human Rights: Achievements, Problems and Prospects

Steven Greer

Social Rights and Market Freedom in the European Constitution: A Labour Law Perspective

Stefano Giubboni

EU Enlargement and the Constitutions of Central and Eastern Europe

Anneli Albi

www.cambridge.org/9781108497367
www.cambridge.org


Cambridge University Press
978-1-108-49736-7 — Can the European Court of Human Rights Shape European Public Order?
Kanstantsin Dzehtsiarou 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Can the European Court of Human

Rights Shape European Public

Order?

Kanstantsin Dzehtsiarou
University of Liverpool

www.cambridge.org/9781108497367
www.cambridge.org


Cambridge University Press
978-1-108-49736-7 — Can the European Court of Human Rights Shape European Public Order?
Kanstantsin Dzehtsiarou 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

University Printing House, Cambridge CB2 8BS, United Kingdom

One Liberty Plaza, 20th Floor, New York, NY 10006, USA

477 Williamstown Road, Port Melbourne, VIC 3207, Australia

314–321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre,

New Delhi – 110025, India

103 Penang Road, #05–06/07, Visioncrest Commercial, Singapore 238467

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of

education, learning, and research at the highest international levels of excellence.

www.cambridge.org

Information on this title: www.cambridge.org/9781108497367

DOI: 10.1017/9781108608794

© Kanstantsin Dzehtsiarou 2022

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,

no reproduction of any part may take place without the written

permission of Cambridge University Press.

First published 2022

A catalogue record for this publication is available from the British Library.

ISBN 978-1-108-49736-7 Hardback

Cambridge University Press has no responsibility for the persistence or accuracy of

URLs for external or third-party internet websites referred to in this publication

and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

www.cambridge.org/9781108497367
www.cambridge.org


Cambridge University Press
978-1-108-49736-7 — Can the European Court of Human Rights Shape European Public Order?
Kanstantsin Dzehtsiarou 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

For Anastasiia

www.cambridge.org/9781108497367
www.cambridge.org


Cambridge University Press
978-1-108-49736-7 — Can the European Court of Human Rights Shape European Public Order?
Kanstantsin Dzehtsiarou 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Contents

Series Editors’ Preface page xvii

Acknowledgements xix

Table of Cases xxii

List of Abbreviations xxx

1 Introduction 1

2 European Public Order in the Case Law of the

European Court of Human Rights 22

3 Defining European Public Order: An Impossible

Task 62

4 The Function of the European Court of Human

Rights 96

5 Institutional Infrastructure of the European

Court of Human Rights and Its Ability to Shape

European Public Order 130

6 Views of the ECtHR Judges on Their Role in

Shaping European Public Order 177

7 Conclusion 208

Appendix 212

Index 217

xi

www.cambridge.org/9781108497367
www.cambridge.org


Cambridge University Press
978-1-108-49736-7 — Can the European Court of Human Rights Shape European Public Order?
Kanstantsin Dzehtsiarou 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Contents

Series Editors’ Preface page xvii

Acknowledgements xix

Table of Cases xxii

List of Abbreviations xxx

1 Introduction 1

1.1 The Core Questions 1

1.2 The Approach of the Monograph 2

1.2.1 The Rationale of the Monograph 2

1.2.2 Minimalist Approach to Human Rights 4

1.2.3 Diversity of Methods 6

1.3 The Core Arguments 7

1.3.1 The Vague Concept 7

1.3.2 Why Should Not the ECtHR Aim to Shape

European Public Order? 10

1.3.2.1 The Reason of Effectiveness and Legitimacy 12

1.3.2.2 The European Court of Human Rights Is Not

a Strategic Actor 14

1.3.2.3 Poor Enforcement of the ECtHR Judgments 16

1.3.2.4 The European Court Is Not a Constitutional
Court 17

1.4 The Structure of the Book 20

2 European Public Order in the Case Law of the

European Court of Human Rights 22

2.1 Introduction 22

2.2 Territorial Jurisdiction of the Court 26

2.3 Interaction between the ECtHR and Other

International Organisations 35

xiii

www.cambridge.org/9781108497367
www.cambridge.org


Cambridge University Press
978-1-108-49736-7 — Can the European Court of Human Rights Shape European Public Order?
Kanstantsin Dzehtsiarou 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

2.4 Extent of the Binding Force of the Court’s Interim

Measures 41

2.5 Criteria of Admissibility 46

2.6 Democracy as a Key Aspect of European Public

Order 52

2.7 Scope of Substantive Provisions 57

2.8 Conclusion 60

3 Defining European Public Order: An Impossible

Task 62

3.1 Introduction 62

3.2 The Multiple ‘Faces’ of Public Order: Various

Meanings in Various Contexts 66

3.2.1 Public Order as Security and Prevention

of Disorder 66

3.2.2 Public Order as a Tool of Private

International Law 69

3.2.3 National Public Order and Public Order

of the ECtHR 73

3.3 The Vague Benchmarks of European Public Order 81

3.3.1 Common Territory and Values 82

3.3.2 The Outer Limits of Public Order and

Protection of the ECtHR’s Autonomy 84

3.3.3 Setting the Human Rights Hierarchy 91

3.3.4 Proper Enforcement Mechanisms 93

3.4 Conclusion 94

4 The Function of the European Court of Human

Rights 96

4.1 Introduction 96

4.2 What Are International Courts For? 98

4.2.1 Technical Function 99

4.2.2 Meta-function 99

4.3 Can the European Court of Human Rights Act

Strategically? 101

4.4 What Is the European Court of Human

Rights For? 104

4.5 What Is the Court’s Meta-function? 109

4.5.1 The View on the Court’s Meta-function

from Academia 109

xiv contents

www.cambridge.org/9781108497367
www.cambridge.org


Cambridge University Press
978-1-108-49736-7 — Can the European Court of Human Rights Shape European Public Order?
Kanstantsin Dzehtsiarou 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

4.5.2 Meta-function of the Court in the Court’s

Case Law 112

4.5.2.1 The Views of the Majority 112

4.5.2.2 Dissenting and Concurring Views 116

4.5.3 The Views of the Presidents of the ECtHR 123

4.6 Conclusion 128

5 Institutional Infrastructure of the European

Court of Human Rights and Its Ability to Shape

European Public Order 130

5.1 Introduction 130

5.2 The Court’s Institutionalisation of Its Strategic

Impact 131

5.2.1 Pilot Judgments 132

5.2.2 Interim Measures 141

5.2.2.1 The Effectiveness of Interim Measures 142

5.2.2.2 Extending the Scope of Interim Measures 147

5.3 Mixed Signals from the Contracting Parties 153

5.3.1 The Contracting Parties’ Views on the Role

of the Court 154

5.3.2 Subsidiarity and Margin of Appreciation

in the Preamble to the Convention

(Protocol 15) 160

5.3.3 Infringement Proceedings (Protocol 14) 163

5.3.4 Advisory Opinions (Protocol 16) 169

5.4 Conclusion 175

6 Views of the ECtHR Judges on Their Role in

Shaping European Public Order 177

6.1 Introduction 177

6.2 Methodology 178

6.3 The Substantive Aspects of European Public

Order 181

6.3.1 The Definition of European Public Order 181

6.3.2 The Components of European Public Order 184

6.3.3 European Public Order v. National Public

Order 187

6.3.4 The Meta-function of the European Court

of Human Rights 191

6.4 Technical Aspects of European Public Order 197

contents xv

www.cambridge.org/9781108497367
www.cambridge.org


Cambridge University Press
978-1-108-49736-7 — Can the European Court of Human Rights Shape European Public Order?
Kanstantsin Dzehtsiarou 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

6.4.1 The Role of European Public Order

in the Case Law of the ECtHR 198

6.4.2 The ‘Brownian Motion’ of Legal Terms 200

6.4.3 European Public Order in Deliberations 203

6.5 Conclusion 206

7 Conclusion 208

Appendix 212

Index 217

xvi contents

www.cambridge.org/9781108497367
www.cambridge.org


Cambridge University Press
978-1-108-49736-7 — Can the European Court of Human Rights Shape European Public Order?
Kanstantsin Dzehtsiarou 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Series Editors’ Preface

It takes a degree of boldness to argue that a Court should cease using

a well-established term within its case law. But this is exactly what

Kanstantsin Dzehtsiarou does in his new monograph, Can the European

Court of Human Rights Shape European Public Order?, which we warmly

welcome to the series Cambridge Studies in European Law and Policy.

As a legal concept, Dzehtsiarou concludes in this book, ‘European

public order’ is too vague and unclear to be usable as the basis for

reasoning in the Court’s case law. Only a highly abstract notion of

European public order could be identified as an element on which the

contracting parties to the ECHR could agree, and, at that level of abstrac-

tion, it could in practice never be clarified sufficiently to be a useful

legal tool. In an alternative sense, Dzehtsiarou also suggests that

European public order is an analytical concept, and here his attempts

to understand this descriptive category with vague frontiers and

a contestable concept lead him to consider whether or not the

European Court of Human Rights can helpfully operate as a ‘herald’,

which would see it bringing together ideas in a European consensus.

This question leads him into an institutional analysis of the Court,

which draws on a variety of legal and analytical perspectives, including

the views of some of the judges of the Court itself.

Ultimately, Dzehtsiarou’s approach is shaped by his adoption of

a minimalist perspective on human rights within Europe and a belief

that the Court of Human Rights should not be acting as a strategic actor,

constructing some sort of bulwark against the apparently inevitable

erosion that human rights norms seem to be facing in Europe at the

present time. Like his injunction to the Court to stop using European

public order as a tool of legal analysis, his preference for the organic

emergence of human rights standards based on feedback loops

xvii
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involving the Court’s interventions in individual cases and the engage-

ment of the contracting parties with the ECHR as a set of norms is a bold

and perhaps controversial claim. Yet it is arguable that creating the

intellectual framework for such a debate about European public order

is – in and of itself – some sort of provocative contribution to the

seemingly endless discussion on how to define ordre public and how to

assess whether it is a useful concept.

In sum, this analysis, dealing with some of the more neglected norms

and institutions of European law, represents a very welcome addition to

the series.

Jo Shaw

Laurence Gormley

Mark Dawson

xviii series editors ’ preface
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