
Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

the human rights accountability mechanisms
of international organizations

International organizations are becoming increasingly powerful. Today, they
affect the lives of individuals across the globe through their decisions and
conduct. Consequently, international organizations are more capable of
violating the human rights of individuals. But how can they be held to account
for such violations?

This book studies the procedural mechanisms that may hold international
organizations to account for their human rights violations. It establishes a
general framework for identifying, analyzing, and assessing the accountability
mechanisms of international organizations. This general framework is then
applied to three distinct cases: the EU’s Common Security and Defence Policy
missions, refugee camp administration by the UNHCR, and detention by the
International Criminal Court.

The overall conclusion is that none of the existing accountability mechanisms
across the three cases fulfill the normative requirements set out in the general
framework. However, there are significant variations between cases, and between
different types of accountability mechanisms.

Stian Øby Johansen is Associate Professor at the Centre for European Law at the
University of Oslo. His scholarship has appeared inEuropean Papers, International
and Comparative Law Quarterly, German Law Journal, and Oxford International
Organizations. He is Secretary of the Norwegian Branch of the International Law
Association.

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

The Human Rights Accountability
Mechanisms of International

Organizations

STIAN ØBY JOHANSEN

University of Oslo

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

University Printing House, Cambridge cb2 8bs, United Kingdom

One Liberty Plaza, 20th Floor, New York, ny 10006, USA

477 Williamstown Road, Port Melbourne, vic 3207, Australia

314–321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre,
New Delhi – 110025, India

79 Anson Road, #06–04/06, Singapore 079906

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781108495677
doi: 10.1017/9781108862608

© Stian Øby Johansen 2020

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 2020

Printed in the United Kingdom by TJ International Ltd, Padstow Cornwall

A catalogue record for this publication is available from the British Library.

isbn 978-1-108-49567-7 Hardback

Cambridge University Press has no responsibility for the persistence or accuracy of
URLs for external or third-party internet websites referred to in this publication
and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

To my grandfather, Rolf Øby, peaceeper in
the DANOR Battalion, UNEF II (1957–1958)

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Contents

Acknowledgments page xiv

Table of Cases xvi

Table of Treaties xxv

Table of Documents and Instruments of International Organizations xxviii

Table of Domestic Legislation xxxvi

List of Abbreviations xxxvii

introduction 1

1 Introduction 3

1.1 Research Design: A Framework and Three Case Studies 5

1.1.1 The Research Question 5

1.1.2 A Framework 6

1.1.3 Three Case Studies 7

1.2 Methodology 8

1.2.1 Doctrinal Legal Analysis 9

1.2.2 Normative Standards for Assessing IO

Accountability Mechanisms 10

1.2.3 Qualitative Research Interviews as a Supporting

Method 12

1.3 Legal Sources 15

1.3.1 Legal Sources and IO Accountability Mechanisms 15

1.3.2 Secondary Law of IOs – Legal Status, Identification,
and Interpretation 16

1.4 Applying the Concept of Accountability to IOs
and Individuals 18

1.4.1 Defining Accountability 18

vii

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

1.4.2 The Accountability Relationship between IOs

and Individuals 21

a framework 27

2 The Responsibility of IOs for Human Rights Violations 29

2.1 Introduction 29

2.2 IOs, Individuals, and the Law of International

Responsibility 31

2.2.1 IOs and the Codification of the Law
of International Responsibility 32

2.2.2 International Responsibility toward Individuals 35

2.3 Attribution of Conduct and Indirect Responsibility 37

2.3.1 Conduct of Organs or Agents of an IO 38

2.3.2 Conduct of Organs of States Placed at the Disposal

of an IO 41

2.3.3 Indirect Responsibility – Complicity 43

2.4 The Breach of an International (Human Rights) Obligation 45

2.4.1 IO Constitutions and Secondary Law as Sources
of Human Rights Obligations 47

2.4.2 Treaty Law as a Source of IO Human Rights
Obligations 49

2.4.3 Customary Law as a Source of IO Human Rights
Obligations 51

2.4.4 General Principles of Law as a Source of IO
Human Rights Obligations 55

2.4.5 Summary 58

3 IO Accountability Mechanisms: Definition, Typology,

and Assessment 60

3.1 Definition – What Is an IO Accountability Mechanism? 60

3.2 A Typology of IO Accountability Mechanisms 63

3.2.1 Administrative Appeals Procedures 64

3.2.2 Internal Oversight Mechanisms 67

3.2.3 Ombudspersons 73

3.2.4 Inspection and Review Panels 75

3.2.5 Treaty Bodies 77

3.2.6 International Courts 78

3.2.7 International Arbitral Tribunals 84

3.2.8 Domestic Courts 85

viii Contents

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

3.3 Assessing IO Accountability Mechanisms 90

3.3.1 The Theoretical Approaches 93

3.3.1.1 The Right to an Effective Remedy

as Lex Ferenda 93

3.3.1.2 Procedural Justice 98

3.3.1.3 The Relationship between the Two
Theoretical Approaches 105

3.3.2 The Normative Yardsticks 106

3.3.2.1 Access 106

3.3.2.2 Participation 109

3.3.2.3 Neutrality 110

3.3.2.4 Outcome 113

three case studies 117

4 Case Study: The EU’s Common Security and Defense
Policy Missions 119

4.1 Introduction 119

4.2 CSDP Missions and the Need for Accountability 120

4.2.1 CSDP Missions as Part of the Common Foreign

and Security Policy 120

4.2.2 EU Human Rights Obligations and CSDP Missions 122

4.2.3 NAVFOR Atalanta – A Military CSDP Mission 125

4.2.3.1 Structure and Exercise of Power 125

4.2.3.2 Potential for Human Rights Violations 128

4.2.4 EULEX Kosovo – a Civilian CSDP Mission 131

4.2.4.1 Structure and Exercise of Power 131

4.2.4.2 Potential for Human Rights Violations 134

4.2.5 The Accountability Mechanisms Applicable

to CSDP Missions – an Overview 137

4.3 The Court of Justice of the EU 137

4.3.1 Access – the CJEU’s (Lacking) Jurisdiction
over the CFSP 138

4.3.1.1 The CFSP Carve-Out and Its Limits 138

4.3.1.2 The Two Claw-Back Provisions 140

4.3.2 Conclusion 144

4.4 The European Ombudsman 144

4.4.1 Access 145

4.4.1.1 Lack of Direct Access 145

Contents ix

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

4.4.1.2 Indirect and Informal Avenues

for Complaints 146

4.4.2 Participation 149

4.4.3 Neutrality 150

4.4.4 Outcome 151

4.4.5 Summary 153

4.5 Domestic Courts 153

4.5.1 Access 153

4.5.1.1 Jurisdictional Immunity before Domestic
Courts in the Mission Area 153

4.5.1.2 The Lack of Jurisdictional Immunity
before the Courts of EU Member States 154

4.5.1.3 Jurisdictional Competence 155

4.5.2 Outcome 156

4.5.2.1 The Potential Obstacle of Foto-Frost
(Lack of Annulment Powers) 156

4.5.2.2 Immunity as an Obstacle for Enforcement 158

4.5.3 Summary 160

4.6 Mission-Specific Accountability Mechanisms 160

4.6.1 An Overview 160

4.6.2 NAVFOR Atalanta’s SOFA Claims Procedure(s) 161

4.6.3 EULEX Kosovo’s Human Rights Review Panel 164

4.6.3.1 Access 165

4.6.3.2 Participation 168

4.6.3.3 Neutrality 169

4.6.3.4 Outcome 170

4.6.4 Summary 171

4.7 Overall Assessment and Conclusion 172

5 Case Study: UNHCR-Administered Refugee Camps 174

5.1 Introduction 174

5.2 The Evolution of the UNHCR’s Mandate 176

5.3 Refugee Camp Administration and the UNHCR 178

5.3.1 Refugee Camp Administration as Exercise
of Power 178

5.3.2 The UNHCR’s Role in Refugee Camp
Administration 179

5.3.3 Implementing Partners and the Attribution
of Conduct to the UNHCR 182

5.4 The Need for Accountability 184

x Contents

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

5.4.1 The Human Rights Obligations of the UNHCR 184

5.4.2 Human Rights Violations in UNHCR-Administered
Refugee Camps 188

5.5 An Overview of UNHCR Accountability Mechanisms 191

5.6 The UNHCR Inspector General’s Office 193

5.6.1 Introduction 193

5.6.2 Access 195

5.6.3 Participation 199

5.6.4 Neutrality 201

5.6.4.1 Independence 201

5.6.4.2 Impartiality 203

5.6.5 Outcome 206

5.6.6 Summary 208

5.7 The UN Office of Internal Oversight Services 209

5.7.1 Access 211

5.7.2 Participation 213

5.7.3 Neutrality 214

5.7.4 Outcome 218

5.7.5 Summary 219

5.8 Domestic Courts 219

5.8.1 Access – Jurisdictional Competence 219

5.8.2 Access – the UNHCR’s Absolute Jurisdictional
Immunity 221

5.8.3 Summary 229

5.9 Overall Assessment and Conclusion 230

6 Case Study: The ICC Detention Centre 232

6.1 Introduction 232

6.2 The ICC Detention Centre 234

6.2.1 The Conditions of Detention 234

6.2.2 The Three Groups of Detainees 235

6.2.3 Management of the Detention Centre 237

6.3 The Need for Accountability 239

6.3.1 The Human Rights Obligations of the ICC 239

6.3.2 Human Rights Violations in Connection with ICC

Detention 243

6.4 An Overview of ICC Accountability Mechanisms 246

6.5 The ICC’s Administrative Appeals Procedure 247

6.5.1 Introduction 247

Contents xi

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

6.5.1.1 The Right to Complain and the

Procedure before the CCO 247

6.5.1.2 Appeals to the Registrar and the Presidency 249

6.5.2 Access 250

6.5.2.1 Appeals to the Registrar 250

6.5.2.2 Appeals to the Presidency 253

6.5.3 Participation 255

6.5.4 Neutrality 257

6.5.5 Outcome 259

6.5.6 Summary 261

6.6 (Pre-)Trial and Appeals Chambers 262

6.6.1 Introduction 262

6.6.2 Access 262

6.6.2.1 Jurisdiction 263

6.6.2.2 Admissibility 269

6.6.3 Participation 271

6.6.4 Neutrality 271

6.6.5 Outcome 272

6.6.6 Summary 273

6.7 The Independent Oversight Mechanism 273

6.7.1 Access 274

6.7.2 Participation 277

6.7.3 Neutrality 277

6.7.4 Outcome 280

6.7.5 Summary 281

6.8 Domestic Courts 281

6.9 Overall Assessment and Conclusion 283

conclusion 285

7 Conclusion 287

7.1 Key Findings and Overall Conclusion 287

7.1.1 Access 287

7.1.2 Participation 288

7.1.3 Neutrality 289

7.1.4 Outcome 291

7.1.5 Overall Conclusion 292

7.2 Hypotheses Generated by the Case Studies 292

7.2.1 Variations between Cases 292

xii Contents

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

7.2.2 Variations between Different Types of Accountability

Mechanisms 294

7.3 Broader Implications: Sketching an Agenda for Reform 295

7.3.1 Enhancing Accountability by Curtailing Jurisdictional
Immunity? 298

7.3.2 Enhancing Accountability through Reform at the
International Level 300

Bibliography 302

Index 320

Contents xiii

www.cambridge.org/9781108495677
www.cambridge.org


Cambridge University Press
978-1-108-49567-7 — The Human Rights Accountability Mechanisms of International
Organizations
Stian Øby Johansen 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Acknowledgments

On a spring day in 2011 I entered the office of Professor Geir Ulfstein to ask

whether he would like to supervise a Master’s thesis on the EU’s accession to
the European Convention on Human Rights. Luckily, he said yes. One thing

led to another, and soon enough I was writing a PhD thesis on the human
rights accountability of international organizations. Thanks for always finding

time to reviewmy writing and for asking all the difficult questions. Thanks also
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HRRP Human Rights Review Panel (EULEX Kosovo)
IACtHR Inter-American Court of Human Rights
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UDHR Universal Declaration of Human Rights
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UN United Nations

UNAT United Nations Appeals Tribunal
UNDT United Nations Disputes Tribunal
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Organization

UNHCR United Nations High Commissioner for Refugees
UNMIK United Nations Mission in Kosovo

UNTS United Nations Treaty Series
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