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State responsibility in international law is considered one of the cornerstones 
of the field. For a long time it remained the exclusive responsibility system due 
to the primacy of states as subjects of international law. Its unique position has 
nonetheless been challenged by several developments both within and outside 
the international legal order, such as the rise of alternative responsibility ideas and 
practices, as well as globalization and its consequences.

This book adopts a critical and holistic approach to the law of state respon­
sibility and analyzes the functionality of the general rules of state responsibil­
ity in a changed international landscape characterized by the fragmentation of 
responsibility. It is argued that state responsibility is not equally relevant across the 
broad spectrum of international obligations, and that alternative constructions of 
responsibility, namely international criminal law and international liability, have 
increased in standing.

Dr Katja Creutz is a Senior Research Fellow at the Finnish Institute of Inter­
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Like many international lawyers of my generation, I experienced the 1970s 
as the decade of the rise of international environmental law. The Stockholm 
Conference on the Human Environment (1972) led to the establishment 
of the United Nations Environment Programme (UNEP) and triggered an 
intensive push towards new treaties and all kinds of soft law instruments 
designed to combat the massive pollution of the atmosphere and the seas. 
Issues such as offshore mining and drilling, land­based marine pollution, 
and protection of shared natural resources engaged not only myself but many 
other international lawyers in an effort to rethink how the old rules could be 
applied to new problems. At the heart of the early instruments, and in the 
consciousness of the lawyers working with them, were Principles 21 and 22 of 
the Stockholm Declaration which dealt with responsibility and liability for 
damage caused by transfrontier pollution. According to Principle 21, ‘States 
have, in accordance with the Charter of the United Nations and the prin­
ciples of international law, the sovereign right to exploit their own resources 
pursuant to their own environmental and developmental policies, and the 
responsibility to ensure that activities within their jurisdiction or control do 
not cause damage to the environment of other States or of areas beyond the 
limits of national jurisdiction.’ Under Principle 22, the participating states 
promised to develop appropriate systems of liability and compensation to 
implement that responsibility.

It was no accident that it was these two provisions that drew the attention 
of lawyers and that the text of Principle 21 – and the idea of responsibility 
for transfrontier pollution – was repeated in countless environmental instru­
ments and declarations in the course of the subsequent years. The idea and 
concept of ‘responsibility’ lies at the heart of juristic thinking, connoting 
somewhat ambiguously both the duty of carrying out one’s obligations (‘you 
are responsible for keeping the environment clean’) and the consequences 

Foreword

www.cambridge.org/9781108494298
www.cambridge.org


Cambridge University Press
978-1-108-49429-8 — State Responsibility in the International Legal Order
Katja Creutz 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Forewordx

of the breach of that obligation (‘you must make good the damage you have 
caused’). But it is generally this second sense that has been predominant. 
When it was felt necessary to apply legal thinking to the protection of the  
human environment, international lawyers almost automatically grasped 
at the vocabulary of state responsibility. It was necessary to establish ade­
quate obligations in that respect. But it was at least as important (and no 
doubt, many felt even more important) that those duties be accompanied 
by responsibility for breaches. Lawyers are famously people who are always 
looking to the dark side of human behaviour. They do this even when 
things move on correctly, as if obsessed by the prospect of a future breach –  
trying to imagine violations when they have not taken place. They do this 
by allocating blame and either seeking to punish those that they under­
stand as ‘guilty’ or at least obliging them to compensate fully the damage 
they have caused. It is good to remember that this is not because law (or the 
lawyers) actually wants to punish. The deeper idea is that the presence of 
responsibility and liability would prevent the causing of damage by deter­
ring people from engaging in the kinds of behaviour that the legislator  
has deemed harmful.

For lawyers, the substance of Stockholm Principles 21 and 22 contained the 
hard core of emerging international environmental law, the measure of its 
seriousness. Everyone can declare their good intentions. Such declarations 
provide, as the saying goes, photo opportunities for politicians and governments 
wishing to portray themselves as environment­friendly. They are easy to 
make. But taking action to avoid damage is hard and costly. The burdens 
of environmental measures fall differently upon different states and different 
human groups. It was therefore no surprise that efforts to give substance to 
environmental responsibility in the traditional legal way – as punishment and 
compensation – never really moved anywhere. After all, the principal sources 
of pollution emerged, as they still do, from activities that are not only lawful 
but often beneficial to communities where they originate. The idea that 
responsibility should deter could not therefore be meaningfully applied. The 
kinds of industrial or economic activities that created environmental harm 
could not – with few exceptions – be simply prohibited.

What about liability, then? The painful efforts to create a system of ‘liability 
for the injurious consequences of acts not prohibited by international law’ 
under the International Law Commission (that had its source in Stockholm 
Principle 22) led finally to rethinking the topic in an altogether new way as 
‘Principles on the Allocation of Loss in the Case of Transboundary Harm 
Arising Out of Hazardous Activities’ (YbILC 2006, II/2). Comparing the docu­
ments from Stockholm 1972 with the ILC (Draft) declaration on ‘allocation  
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of loss’ over thirty years later, one discovers that the international environmen­
tal problem is now thought of primarily in economic rather than legal terms. 
Perhaps this was to be expected for a project which mostly took place in a time 
of neoliberal ascendancy. The system of buying and selling emission permits 
under the Climate Change treaty (Kyoto Protocol) is the most famous exam­
ple. It is useful to note, however, that economics was there from the outset. 
In the 1970s, the Organisation for Economic Co­operation and Development 
(OECD) had declared the ‘polluter pays principle’ was not really a principle 
of legal responsibility but one having to do with the sharing of the costs of 
measures to protect the environment and to repair the damage. It was a cost­
internalization technique intended to ensure that the bill for preventing or 
repairing harm would fall on those who also profited from the activity causing 
it – an understandable intention that created the massive challenges of how 
to both calculate ‘costs’ to the environment and find the appropriate causal 
chains within an increasingly global network of production and consumer 
preferences. In such debates, the vocabularies of breach, responsibility, and 
compensation began to appear hopelessly crude and old­fashioned – unable to 
take into account the varying interests and needs of human groups across the 
globe. Issues of development and historical justice were concerned.

State responsibility is a blunt tool. It has been impossible to apply it in a 
globally uniform way. This is why in practice, state responsibility has been 
taken over by special – often geographically limited – regimes. These seek to 
identify relevant actors and economic structures involved in operations with 
actual or potential harmfulness and then determine how possible liability 
might be calculated. Oil, nuclear energy, ozone­depleting substances, and 
climate change have each received their specific regimes of prevention, 
liability, and cost­sharing. Each regime has received a responsibility system 
tailored to its needs. This fragmentation has diffused the larger theme of 
responsibility. The Draft Articles on State Responsibility prepared by the ILC 
in 2001 do lay out general principles with regard to breach and accountability. 
But its general provisions have been largely replaced by specific regimes that 
usually talk about various kinds of preventive measures – about scientific 
and technical cooperation, information exchange, and measurement. 
Sometimes they also include economic arrangements to help our weaker 
actors or to coordinate preventive or restorative measures. The themes of 
breach and accountability – indeed the very issue of blameworthiness – are 
rarely broached, and even more rarely developed into any tangible system of 
reactions resembling domestic responsibility. The Draft Guidelines adopted 
in first reading by the ILC on the protection of the atmosphere (A/CN4/L.909 
[6 June 2018]) discreetly but expressly set aside questions about ‘common but 
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differentiated responsibilities’ and ‘the liability of states and their nationals’. 
The story that began in Stockholm 1972 has come to an end.

This is the development that is meticulously charted in this wonderful work 
by Katja Creutz, and not only in the environmental field. State Responsibility 

in the International Legal Order provides a welcome in­depth survey of the 
‘life and times’ of one technical legal doctrine as well as provides tools for the 
assessment of the wider transformations of international law and the global 
institutional system in the past half­century. The work’s subtitle – A Critical 

Appraisal – is particularly pertinent. The results of international cooperation 
in the past decades, especially cooperation at a global scale, have not been 
impressive, although the final assessment depends upon where one looks: 
environment, development, trade, human rights, war and peace, equality, 
and discrimination. The UN’s sustainable development goals – Agenda 2030 –  
provide a mixed message. But the legal principle of ‘state responsibility’ has 
not played a visible role in any of the  seventeen action areas covered by that 
programme nor in the formation of the many multilateral legal regimes that 
have arisen in the regulation of trade,  environment, human rights, humani­
tarian law, the prevention of international crime, and so on.

In this work, Dr Creutz lays out many of the difficulties that lie in the 
way of operationalizing state responsibility as a regulatory instrument. 
Problems regarding causality and proof, identifying the actors, and finding 
the right threshold of breach are some of those difficulties. The connotation 
of blameworthiness may not be appropriate in finely tuned diplomatic 
contexts. The adversarial nature of responsibility and its formal, on/off 
quality are likewise difficult to apply at a global scale. As Dr Creutz points 
out, international lawyers still use the domestic analogy to think about the 
operation of global law. But as a regulatory context, the ‘global’ is quite 
different from the ‘domestic’. Situations vary to the extent that uniform rules 
are in most cases impossible to establish – they will either be excessively 
indeterminate, and therefore without regulatory effect, or their application 
will seem unjust in some part of the world. One of the great merits of this 
work is that it takes a close look at the actual functions that state responsibility 
has, or could have, in the international world. Can it be employed to regulate 
and control the activities of states? What about its role as a device signalling 
shared values or uniting actors behind joint projects? These are the kinds 
of question that international lawyers too often fail to ask, perhaps owing 
to our predilection of thinking about international rules in the image of 
domestic ones, and assuming both are beneficial in the same way. The rise 
of special regimes should remind us of the much greater heterogeneity of the 
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international world as well as of the fact that there is no single project out there 
but rather many ambitious actors with different and often conflicting agendas. 
Dr Creutz’s analysis of the development of state responsibility provides an 
insightful orientation into understanding why global progress is so difficult to 
achieve and why a formal doctrine such as state responsibility may never be 
quite adequate in grasping the complexity of world’s injustices.

Martti Koskenniemi, FBA
Professor of International Law

Helsinki
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This book represents an addition to the growing scholarship on the law of 
state responsibility within international law. It seeks to assess this body of law 
in a comprehensive and critical manner because such efforts have so far been 
relatively few. While the issues regulated by international law have expanded 
and diversified, as has the range of actors, state responsibility has remained 
a central institution of international law. These developments nevertheless 
motivate taking a fresh look at the law of state responsibility in order to ponder 
whether international lawyers need to adjust their thinking in this area.

My interest in state responsibility awakened in the aftermath of the abuses in 
the Abu Ghraib prison in 2004. International legal scholars tended to have dif­
ferent ideas about what state responsibility was supposed to achieve in this par­
ticular case and by what means. At times, remedying concrete wrongs appeared 
to be juxtaposed with the larger concerns for legality in the international legal 
order. Moreover, different opinions seemed to exist with regard to whether or 
not state responsibility had materialized with respect to the Abu Ghraib abuses. 
Around the same time, the International Criminal Court (ICC) became opera­
tive and promised a different approach to the most serious violations of interna­
tional law. International responsibility expanded to encompass various practices 
and ideas of responsibility; yet, a comprehensive understanding of the develop­
ments occurring within responsibility in international law seemed to be missing.

This book strives to fill that gap by situating state responsibility within the 
broader framework of international responsibility. Hence, its focus lies on 
the big picture. By means of assessing the functionality of the general law of 
state responsibility separately, as well as against the background of alternative 
responsibility thinking grounded in international liability and international 
criminal law, this books seeks to highlight for discussion the fragmentation of 
responsibility and its consequences for the viability of the general rules of state 
responsibility. Needless to say, all errors in this effort are my own.

Preface
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This book is grounded in my doctoral dissertation, which I defended in 
August 2015 at the Faculty of Law, University of Helsinki. I am indebted to my 
academic home, the Erik Castrén Institute of International Law and Human 
Rights, whose creative working atmosphere I was able to enjoy for nearly a 
decade, and where I wrote the dissertation. Professors Martti Koskenniemi 
and Jan Klabbers have been crucial in both the writing of the dissertation 
and the process of turning it into a book. Without their relentless support, 
this book would not have materialized.

I also wish to extend my gratitude to another inspiring working envi­
ronment, the Finnish Institute of International Affairs. My position as  
a Senior Research Fellow at the Institute has enabled me to work on the 
book with the full support of the leadership, colleagues, and the admin­
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