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Introduction

The Architecture of the Legal Mind

The Harvard law professor Thomas Reid Powell is credited with saying: “If you can

think about something that is related to something else without thinking about the

thing to which it is related, then you have a legal mind.”1 Once our amusement

caused by this sarcastic comment fades, we should realize that Powell is referring

here to something more than a stereotypical picture of a boring, abstraction-loving

lawyer. It may well transpire that it is not a stereotype, but rather a standard that we

are laughing at, while fully embracing it at the same time.

Let us consider some of the classical textbooks on legal methodology. In

a typical work belonging to German jurisprudence and revolving around the

so-called juristische Methodenlehre one finds a detailed analysis of the structure

of legal provisions, considerations of legal syllogism, a set of rules for linguistic,

systemic, and teleological interpretation, definitions and classifications of legal

loopholes, the so-called collision rules or a description of the structure of the legal

system.2 Similar problems are dealt with in the textbooks written from the per-

spective of the common law tradition: the stare decisis doctrine, procedures for

separating ratio decidendi from obiter dictum, vertical and horizontal dimensions

of the precedent, distinguishing and overruling, literal meaning, functional inter-

pretation, the burden of proof, etc.3 These are all very abstract issues. Moreover,

the methodological textbooks clearly suggest that the legal mind is mainly pre-

occupied with reasoning: the establishment of the valid law, the interpretation of

legal provisions, their application to concrete cases, or proving facts. They are

mental operations that require language. When one needs to know what is the

valid law, it must be checked – in the continental tradition – which statutory

provisions have been properly enacted or – in the common law tradition – what are

the rationes decidendi in the existing precedents.When one interprets the law, one

is concerned with linguistic expressions, considering their literal or functional

meaning. The application of law is often depicted as a logical procedure,

1 Quoted after Fuller, 1969, p. 4.
2 Cf. Larenz, 1991.
3 Cf. McLeod, 2013; Schauer, 2009.
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consisting in “subsuming” the given facts under a general legal norm. Finally,

establishing facts boils down to determining which set of sentences represents

a true, or best supported by evidence, description of real events. It seems that the

legal world is linguistic and that lawyers are excellent text analyzers.

A moment of unbiased reflection must lead to the conclusion that this view of the

legal mind involves a monstrous mistake. Is it true that lawyers are (almost) exclu-

sively preoccupied with text analysis? Is there no place in their thinking for intuition?

Are they, as implied by the authors of lawyer jokes, completely devoid of imagina-

tion? This neither sits nor sounds right; even mathematicians cannot limit them-

selves to manipulating abstract symbols, since no one has ever proved a new theorem

in this way. As J. B. Roberts observes,

the scheme inmathematical thinking is to divine and demonstrate. There are no set
patterns of procedure.We try this and that. We guess. We try to generalize the result
in order to make the proof easier. We try special cases to see if any insight can be
gained in this way. Finally – who knows how? – a proof is obtained.4

Mathematicians, physicists, biologists, psychologists, artists, novelists, even the

average Joe Bloggs, do not think exclusively in language.5 They rely on their

intuition, explore the fantasy worlds developed by imagination, and do other things

to deal with the problems they encounter. Why should lawyers be different?

Of course, it may be argued that the accusation I have formulated is exaggerated.

From the fact that the legal methodology textbooks are focused on linguistic and

formal aspects of reasoning, it does not follow that all themental efforts of lawyers are

restricted to textual analysis. However, the formal tools are what is characteristic of

legal thinking. True, lawyers certainly use nonlinguistic methods of problem-

solving, but these are highly idiosyncratic and hence cannot be subject to

a systematic methodological reflection. Whatever happens in the legal mind leads

to one, and only one, publicly visible and debatable outcome: linguistic expressions.

Therefore, only they deserve our conscious effort and attention. Everything else,

whatever it happens to be, must remain in the invisible background.

We pay a high price for this relegation of the nonlinguistic cognitive mechanisms

to the peripheries of methodological reflection over the law. The point is not only

that we too easily abandon the opportunity to jointly develop tools that may be

extremely efficient in dealing with legal problems; we change the problems them-

selves and generate new ones that could easily be avoided. Again, let us use mathe-

matics here as an illustration. The overemphasis on linguistic precision and the

formalization of thinking may lead to outright nonsense. A particularly telling

example is provided by the “new mathematics” movement, which had a huge

influence on mathematical education in the United States in the 1960s. This

approach was masterfully, although anecdotally rather than systematically,

4 Quoted after Feynman, 1965, p. 10.
5 Cf. Brożek, 2016b, p. 60ff; Magee, 1997, p. 76ff.
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criticized by the great physicist Richard Feynman, who happened to be evaluating

mathematical textbooks written at this period. According to Feynman, the idea that

children should learn exact definitions and precise language leads to confusion and

misunderstanding. Let us consider a task from one of the textbooks: “Colour the

picture of the ball red.” Why not simply say “Colour the ball red”? As Feynman

observes:

the increase in precision to “colour the picture of the ball” begins to produce
doubts, whereas, before that, there was no difficulty. The picture of a ball includes
a circle and includes a background. Should we colour the entire square area in
which the ball image appears or just the part inside the circle of the ball? Colouring
the ball red is clear. Colouring the picture of the ball red has become somewhat
more confused.6

Let us turn to another of Feynman’s examples: “we can and do say, ‘The answer is

a whole number less than 9 and bigger than 6,’ but we do not have to say, ‘The

answer is a member of the set which is the intersection of the set of those numbers

which are larger than 6 and the set of numbers which are smaller than 9’.”7 Such

a complication is useless: it does not contribute to a better understanding of mathe-

matics, but only generates unwelcome confusion. Why would one say “Find out if

the set of the lollypops is equal in number to the set of girls,” when the question is if

there are just enough lollypops for the girls?8 The tools for thinking we have at our

disposal, both in mathematics and in law, should be adapted to the problems they

help to solve, and not be as precise as possible.

Legal thinking is by no means special;9 anyway, it is no more special than

problem-solving in other fields of reflection. The reason for this is simple: a lawyer

is only a human being and has nothing more than human cognitive tools. There is

nothing exceptional in legal syllogism, a simile and a contrario arguments, or in the

theories developed by legal doctrine to aid judges and advocates in their job. These

are creations of normal minds, with all their strengths and weaknesses. What

distinguishes the mind of a lawyer from that of a mathematician is the kind of

problems they encounter: a lawyer is experienced in interpretation and the applica-

tion of law, while a mathematician is experienced in proving theorems. They both

have similar brains and minds, but ones that are trained in answering different kinds

of questions. A lawyer will intuitively assess whether Smith’s claim has any chance of

success in court; a mathematician will be helpless in this matter, but at the same

time will have a strong intuition regarding the truth or falsehood of a theorem

belonging to noncommutative geometry. A lawyer is well-versed in many complex

doctrinal theories, as well as accustomed to numerous precedents, but has only

6 Feynman, 1965, p. 14.
7 Ibid., p. 15.
8 Ibid., p. 14.
9 Cf. Alexander & Sherwin, 2008.
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a small fraction of the mathematician’s knowledge about the world of algebraic

structures. Both legal and mathematical minds are based on the same cognitive

mechanism, but are however fed with different contents.10

How should the architecture of the legal mind be described? In the context of the

spectacular advancements in the cognitive sciences (neuroscience, experimental

psychology, research in artificial intelligence)11 that has taken place in recent

decades, there seems to be no other option but to take into account the data and

theories developed in these disciplines. A continued trust in extreme antinaturalism,

a stance hostile to any empirical research, combined with the belief that legal

thinking can be reconstructed by someone sitting in a comfortable armchair and

employing complex linguistic and logical analysis, is a symptom of fear rather than

a well-considered research strategy.12 The fear is easy to explain: we feel safe sticking

to often tested reasoning habits and known, commonly accepted theories.13 A view of

legal thinking embodied in the classical textbooks and often rehearsed by the most

respected jurists is an oasis of certainty and safety. It is difficult to abandon it, while

rethinking the foundations of legal epistemology in light of the developments in the

cognitive sciences may require doing precisely that. An attempt to look at the legal

mind afresh is impossible without killing, or at least silencing, our inner epistemo-

logical conservative.

The use of empirical theories in legal philosophy is connected to one more

danger. After breaking off with tradition, we tend to become revolutionaries. Like

neophytes, we see the need for change everywhere, even if there are no reasons to do

so. Yet, it is impossible for the cognitive science to completely alter our under-

standing of legal thinking.14 Moreover, empirical research usually pertains to pre-

cisely determined cognitive mechanisms, which are tested in a very peculiar way.

Psychologists come up with a research paradigm (e.g. some kind of a cognitive task),

which is then performed by the experiment’s participants in the controlled condi-

tions of a laboratory.15The outcomes obtained by following such a procedure cannot

be easily generalized; they are also subject to different interpretations. Experimental

psychology and neuroscience do not provide us with a coherent picture of cognitive

mechanisms, but rather with a hugely fragmented one. A more coherent view is

constructed by employing theoretical argumentation, which requires a high dose of

methodological caution. As a result, there exists no single, commonly accepted

explanation of the human cognitive capacities, but a number of competing explana-

tions. These facts must be well remembered when an attempt is made to reconstruct

10 Cf. Brożek & Hohol, 2015.
11 Cf. Eckhardt, 1996; Thagard, 2005.
12 Cf. Stelmach et al., 2017.
13 Cf. Brożek, 2016b, pp. 136–138.
14 Cf. Pardo & Patterson, 2013.
15 Cf. Danziger, 1990.
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the architecture of the legal mind. Our inner epistemological revolutionary cannot

be given too much freedom.

In the following considerations I will take advantage not only of the findings of the

cognitive sciences but also of philosophical argument. Further, I will be relying on

the view of mental mechanisms emerging simultaneously from a few research

paradigms in neuroscience and experimental psychology. I will take into account

the research pertaining to unconscious decision-making,16 insight,17 mental simula-

tion (as understood in the embodied cognition paradigm),18 and the evolution of

language.19 I believe that these conceptions form a coherent picture of the function-

ing of the human mind. However, it is not a psychological but a philosophical

theory. Although it is deeply rooted in empirical findings, it cannot be tested through

a series of simple experiments. I think that it should be accepted, or at least seriously

considered, not because the empirical data suggest so, but because it is in many

respects better than alternative philosophical theories. Only one of the strengths of

the philosophical conception I am developing in this book is that it is coherent with

many important findings of the cognitive sciences.20

The main thesis defended in this book can be succinctly stated as follows: legal

thinking consists in a simultaneous use and cooperation of three cognitive mechan-

isms – intuition, imagination, and thinking in language. Let us have a closer look at

this statement. First, as I have already indicated, it is a brief slogan. When I say that

intuition is one of the forms of legal cognition, I have in mind all of the unconscious

processes of decision-making, including what psychologists call intuition and

insight. The claim that the legal mind takes advantage of imagination will be

developed against the backdrop of the theory of mental simulation, which can be

a conscious process (and then it deserves the label “imagination”), as well as an

unconscious one. By saying that lawyers think in language, I do not refer to the

application of logically valid schemes of reasoning alone, but to all the ways in which

linguistic constructions aid legal thinking.

Second, my thesis is that legal thinking consists of the simultaneous use of the

three above-mentioned cognitive mechanisms. By stressing this fact, I express

a strong conviction that without any of those abilities – intuition, imagination, or

language – legal thinking would be impossible. The legal mind cannot exist as an

intuitive oracle, a generator of images, or a syntactic machine only.

Third and finally, I want to underline that the three building blocks of the

architecture of the legal mind do not work in isolation but cooperate closely through

various interactions. Intuition provides us with automatic solutions to the encoun-

tered problems; but through the use of imagination and language we can ignore or

16 Cf. Kahneman, 2011; Gigerenzer & Gaissmaier, 2011.
17 Cf. Weisberg, 2006.
18 Cf. Bergen, 2012; Barsalou, 1999; Barsalou, 2008; Barsalou, 2009.
19 Cf. Tomasello, 1999; Tomasello, 2003; Tomasello, 2008.
20 Cf. Brożek, 2013a.

Introduction 5

www.cambridge.org/9781108493253
www.cambridge.org


Cambridge University Press
978-1-108-49325-3 — The Legal Mind
Bartosz

Broz

̇

ek 
Excerpt
More Information

www.cambridge.org© in this web service Cambridge University Press

modify these intuitive hints. Imagination evokes intuitions and paves the way for

insights, but also enables us to understand linguistic expressions. In turn, conceptual

constructions and formal arguments constitute a framework, which we fill in with the

help of intuition and imagination. All these issues will be discussed in Chapters 1–3.

At this stage, I need to emphasize one thing: The following chapters will be devoted to

the analysis of the structural elements of the legal mind. I will address, in turn,

intuition, imagination, and thinking in language, as if their workings could easily be

separated. However, it is merely an analytic maneuver. When we concentrate on one

of the mechanisms, the other two – although relegated to the background – will be

constantly present. Themain thesis of the book should, therefore, accompany us in all

the stages of the analysis.

I will begin my reconstruction of the architecture of the legal mind with a more

detailed look at the unconscious processes of decision-making. In Chapter 1, I will

analyze the famous paper by J. C. Hutcheson, “Judgment Intuitive,”21 where Judge

Hutcheson defends the claim that good lawyers are characterized by the ability to

solve legal problems through a hunch – a kind of feeling that helps to identify the

best solution to the considered problem. On my interpretation, hunch is an effect of

the functioning of two different cognitive mechanisms: intuition and insight, which

are addressed in the following parts of the chapter. I define intuition as an experi-

ence-based mechanism, which operates at the unconscious level and is fast and

automatic. It continuously provides us with suggestions of how to solve the problems

we face. Intuition has serious limitations, which are best exposed in the research over

the so-called heuristics. The anchoring effect, the (over)reliance on the representa-

tiveness heuristics or the availability heuristics, as well as other “mental shortcuts”

may lead – also in legal thinking – to systematic mistakes. These errors, as I will

argue, are a fair price to pay for relatively dependable and easy-to-apply thinking

tools. In Chapter 1, I also pose the question pertaining to the role of insights in legal

thinking. An insight may be defined as an unexpected solution to a problem, which

consists in restructuring it or looking at it from a new perspective. Neuroscientific

research suggests that insights have a lot in common with intuition: in both cases

roughly the same brain regions are activated; regions, it should be stressed, that have

nothing to do with thinking in language. However, while intuition is a “heavy duty”

mechanism, constantly delivering potential solutions to the encountered problems,

insight is a “special task force” – it is used only when there is no clear intuition.

Moreover, both intuition and insight are largely based on emotions. From this point

of view, one may argue that the legal mind at its unconscious foundations is an

emotional mind.

In Chapter 2 I deal with imagination. My point of departure will be the concep-

tions of Leon Petrażycki, although not his famous theories pertaining to the role of

emotions in the law but his less well-known, perhaps even more intriguing,

21 Hutcheson, 1929.
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considerations of the place of representations (“mental pictures”) in legal thinking.

According to my interpretation, Petrażycki provides us with an insightful conception

of the structure of the legal mind, where imagination constitutes a bridge between

emotional reactions and discursive thinking in language. I develop this idea in the

remaining part of the chapter. First, I make an attempt to interpret the concept of

imagination in light of the contemporary cognitive sciences. I claim that imagining

a thing or an event is possible thanks to the ability of mental simulation. Mental

simulations – which use the same brain circuits that are activated when an actual

object is observed or action undertaken – may be unconscious or conscious (and

then they may be called the products of imagination). Their most important feature

is that they are multimodal: they may involve visual, auditory, kinaesthetic, motoric,

olfactory, and other modalities.22 At the same time, it is argued that mental simula-

tions play an essential role in concrete language understanding; it is less clear what

their function is in abstract language processing.23 A number of solutions to this

puzzle have been proposed (e.g. the theory of conceptual metaphors);24 I posit,

however, that the best explanation is offered by the so-called dual-coding theory,

which emphasizes the concrete-abstract nature of thinking in language. At the end

of Chapter 2, a more thorough analysis of two functions of mental simulations in

legal thinking – the heuristic and the hermeneutic – is carried out. On the one hand,

a lawyer may use mental simulations to evoke intuitions and generate insights; on

the other, mental simulations help to better understand linguistic expressions. From

this perspective, imagination is the missing link between two other building blocks

of the legal mind: intuition and thinking in language.

As a prologue to the considerations of Chapter 3, which is devoted to language,

I carry out a short analysis of a paper by Alf Ross, “Tû-tû.”25 Ross poses the question

pertaining to the nature of legal concepts and arrives at a surprising conclusion: that

many of those concepts, including such essential ones as “property,” are semanti-

cally empty. Their sole role is to better structure legal knowledge. I believe that Ross

commits a number of mistakes en route to this controversial thesis, disregarding the

real influence abstract language has on legal thinking. In order to determine the

extent of this influence I try to show how language makes thinking objective,

enriches it with new levels of abstraction, enables the construction of unified

theories, and opens the way for dialogization (i.e. the consideration of alternative

solutions to the given problem). On the one hand, it means that by using a linguistic

conceptual scheme we are in a position to better understand the world we inhabit

and the problems we are dealing with; on the other, language changes the nature of

human cognition in a radical way, bringing us into a new cognitive niche.26 The

22 Cf. Barsalou, 2008.
23 Cf. Bergen, 2012; Borghi et al., 2017.
24 Cf. Lakoff & Johnson, 1980; Lakoff & Johnson, 1999.
25 Ross, 1957.
26 Cf. Clark, 2006; Pinker, 2003.
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niche generates new kinds of problems (theoretical, interpretational, persuasive),

but also equips us with a set of extraordinary instruments for thinking – theories,

argument types, reasoning schemes, etc. It is in this way that legal thinking goes

beyond the concrete and reaches abstraction.

The next two chapters are devoted to the question of how to use intuition,

imagination, and linguistic constructions. Chapter 4 revolves around the structural

aspects of legal thinking. I begin by describing a debate on the role of logic in the

law, which took place in the US jurisprudence in the first half of the twentieth

century. Legal realists such as Holmes, Pound, Dewey, and Llewellyn launched an

attack on the idea that lawyers and, in particular, judges make their decisions

applying logically valid schemes of reasoning. They claimed that the world regu-

lated by the law is too complex to be captured in a perfect, ordered system of legal

rules. The realist assault was quite powerful. In the chapter I argue, however, that

even though – in accordance with the realist view – lawyers cannot rely exclusively

on the “deductive” or top-down strategy (i.e. they cannot base their decisions on

abstract rules only), the opposite strategy, bottom-up, is similarly inefficient. It can

be demonstrated by formulating relatively simple arguments of logical and semantic

nature. It transpires that the legal mind cannot be limited to the use of abstract

linguistic tools; but it will also fail to solve legal problems if confined to particular

cases only. Lawyers need to combine the two strategies – top-down and bottom-up –

using intuition, imagination, and language to accomplish it. Their cognitive efforts

will be more effective if they follow six principles: of experience, caution, exempli-

fication, variation, unification and contrast, which I describe in detail in the follow-

ing part of the chapter. Finally, I consider the concept of justification. I posit that the

very idea of justification emerged together with the development of language and

inherited two features of language-based thinking: the dialogical and the formal. In

consequence, one can speak of two dimensions of justification: dialogue based

(a belief is justified if it is acceptable to the parties of a discussion) and theory

based (a belief is justified if it “fits” into a broader theory). These two general criteria

determine the legal justification space.

Finally, Chapter 5 is devoted to two aspects of substantive rationality: the con-

structivist and the ecological. Before introducing these two concepts, I provide an

outline of Immanuel Kant’s practical philosophy, which constitutes a perfect back-

ground for discussing both the ideal and the factual dimensions of rational thinking.

Then, I proceed to discuss various views of constructive rationality. I observe that

these standards are ideal in the sense that they can never be fully realized by the legal

mind; rather, they serve as “signposts,” which organize and direct our cognitive

efforts, and in the actual legal practice can only be approximated. I contrast this

understanding of substantive rationality with a different view, which measures the

quality of legal decisions and institutions by how they “fit” into the social environ-

ment. This ecological approach sheds some light on the ongoing debates in legal

philosophy; in particular, it provides an interesting interpretation of the conceptions
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of rationality and normativity, which are based on the “Reason First” principle.

Finally, I analyze the relationship between constructive and ecological rationality.

I come to the conclusion that the former provides variation, while the latter provides

selection. By constructing various often mutually incompatible theories of rational

thought and action, we are able to generate a broad pool of conceptual constructions

and exemplary solutions, which may be used to deal with particular problems.

However, it is the social environment that remains the ultimate judge in deciding

whether a given solution is useful of not.

At the end of this Introduction, four reservations need to be made. First, the

structure of the legal mind that I attempt to reconstruct is independent of the role the

lawyer plays in legal controversies. I do not provide a picture of the judicial mind or

that of an advocate; I do not place any emphasis on the use of mental mechanisms

characteristic of the legislative process; also, I do not try to develop a methodology of

doctrinal research. I believe that the conclusions I formulate are applicable to all

legal roles and all types of legal problems. Of course, there are important differences

between the thinking of a judge and of an advocate: they have different goals and

responsibilities, and operate in quite different institutional frameworks. However, it

does not change the fact that both the judge and the advocate (or any person taking

part in legal discourse: a legislator, a mediator, a doctrinal scholar) use the same

tools for thinking: intuition, imagination, and language.

Second, one needs to remember that legal thinking takes place “in the shadow of

the valid law.” This expression may be understood in many ways. In the common

law tradition the existing or valid law (in large part, at least) may be identified with

the rationes decidendi of the past precedents; in the continental legal systems, on the

other hand, valid law is constituted by legal provisions, which have been properly

introduced (according to a procedure prescribed by the constitution) and have not

been derogated from the legal system.27 But legal philosophy provides us with

a plethora of other criteria of the validity of law: being the (potential) outcome of

rational practical discourse,28 being in compliance with natural law,29 being issued

on the basis of the Basic Norm,30 being a good prediction of the behavior of the

court,31 etc. In legal thinking the idea of the valid law manifests itself at two levels:

intuitive and theoretical. On the one hand, a lawyer trained in the continental

tradition, with some practical experience, will have an “intuition of the valid law” in

the following sense: they will be able to automatically assess in most cases whether

the given provisions of a statute belong to the legal system. Their common law

counterpart will have the corresponding, intuitive knowledge pertaining to binding

precedents. On the other hand, both will have theories of legal validity at their

27 Cf. Grabowski, 2013.
28 Cf. Alexy, 2009.
29 Cf. Fuller, 1969.
30 Cf. Kelsen, 1967.
31 Cf. Holmes, 1897.
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disposal that can be called for and used in solving legal problems, whenever it

transpires that there are doubts as to which legal norms are binding.

Third, in order to emphasize the universal character of the conception I develop

in this book, I have decided to illustrate my analyses with material from different

legal systems. I make extensive use of historical examples (Roman law,

Hammurabi’s code); I also take into consideration cases and conceptual construc-

tions drawn from European, Polish, and German, as well as English and US law.

I believe that it is essential to understand what constitutes the common ground for

any type of legal thinking and in which way different legal traditions and particular

legal systems shape and otherwise influence the basic mechanisms for solving legal

problems.

Fourth, the subtitle of this book reads: “A New Introduction to Legal

Epistemology.” In connection to it, I would like to make two observations. The

theory I develop in the book is not “new” in the sense that it introduces ideas no

one has considered before; also, it is not based on unpublished empirical research.

It is “new” because it offers a novel approach to understanding the structure of

legal thinking and the interactions between various mechanisms of the legal mind.

I strongly believe that this fresh perspective – even if not completely new – opens

up a number of new research fields in legal philosophy and contributes to our

understanding of the functioning of the legal mind. When I claim that the book is

“an introduction” I am also referring to an important issue. Contemporary legal

philosophy, and science in general, tends to be very specialized and detail-

oriented. In this spirit, I should have written about “the role of unconscious insight

in the English law of the first half of the nineteenth century” or “the use of auditory

mental simulations in dealing with intellectual property law cases.” I believe,

however, that there can be no real progress without more synthesizing and general

theoretical proposals. Of course, this comes at a price. Writing a general introduc-

tion to legal thinking, one cannot offer much detail and engage in direct discus-

sions with other points of view. I leave it to the Reader to decide whether the price

is worth paying.
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