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discrimination opinions

How would feminist perspectives and analytical methods change the interpreta-
tion of employment discrimination law? Would the conscious use of feminist
perspectives make a difference? This volume shows the difference feminist analy-
sis can make to the interpretation of employment discrimination statutes. This
book brings together a group of scholars and lawyers to rewrite fifteen employment
discrimination decisions in which a feminist analysis would have changed the
outcome or the courts’ reasoning. It demonstrates that use of feminist perspectives
and methodologies, if adopted by the courts, would have made a significant
difference in employment discrimination law, leading to a fairer and more egali-
tarian workplace, and a more prosperous society.
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She writes about the intersection of race, gender, masculinities, and employment
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through a Different Lens (2016) and coeditor of Masculinities and the Law:
A Multidimensional Approach (2012), McGinley applies masculinities theory to
advocate new interpretations of employment law.

Nicole Buonocore Porter is Professor of Law at University of Toledo College of
Law. She writes about the employment rights of women and individuals with
disabilities, concentrating on exploring ways that the law can avoid marginalizing
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2018, she won a university-wide award for outstanding researcher.

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Feminist Judgments Series Editors

Bridget J. Crawford
Elisabeth Haub School of Law at Pace University

Kathryn M. Stanchi
University of Nevada, Las Vegas, William S. Boyd School of Law

Linda L. Berger
University of Nevada, Las Vegas, William S. Boyd School of Law

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Advisory Panel for Feminist Judgments Series

Kathryn Abrams, Herma Hill Kay Distinguished Professor of Law,
University of California, Berkeley, School of Law

Katharine T. Bartlett, A. Kenneth Pye Professor Emerita of Law, Duke
University School of Law

Mary Anne Case, Arnold I. Shure Professor of Law, The University of
Chicago Law School

Margaret E. Johnson, Professor of Law, University of Baltimore School of Law

Sonia Katyal, Chancellor’s Professor of Law, University of California,
Berkeley, School of Law

Nancy Leong, Professor of Law, University of Denver Sturm College
of Law

Rachel Moran, Michael J. Connell Distinguished Professor of Law and
Dean Emerita, UCLA School of Law

Angela Onwuachi-Willig, Dean and Professor of Law, Boston University
School of Law

Nancy D. Polikoff, Professor of Law, American University Washington
College of Law

Daniel B. Rodriguez, Dean and Harold Washington Professor,
Northwestern University School of Law

Susan Deller Ross, Professor of Law, Georgetown University Law Center

Verna L. Williams, Dean and Nippert Professor of Law, University of
Cincinnati College of Law

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Feminist Judgments: Rewritten
Employment Discrimination

Opinions

Edited by

ANN C. MCGINLEY

University of Nevada, Las Vegas, William S. Boyd School of Law

NICOLE BUONOCORE PORTER

University of Toledo College of Law

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

University Printing House, Cambridge CB2 8BS , United Kingdom

One Liberty Plaza, 20th Floor, New York, NY 10006, USA

477 Williamstown Road, Port Melbourne, VIC 3207, Australia

314–321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre,
New Delhi – 110025, India

79 Anson Road, #06–04/06, Singapore 079906

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781108493178
DOI : 10.1017/9781108694643

© Cambridge University Press 2020

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 2020

A catalogue record for this publication is available from the British Library.

Library of Congress Cataloging-in-Publication Data
NAMES : McGinley, Ann C., editor. | Porter, Nicole Buonocore, editor.
TITLE : Feminist judgments : rewritten employment discrimination opinions/ edited by Ann
C. McGinley, William S. Boyd School of Law at UNLV [and] Nicole Buonocore Porter,
University of Toledo College of Law
DESCRIPT ION : Cambridge, United Kingdom ; New York, NY , USA : Cambridge University
Press, 2020. | Series: Feminist judgment series | Includes index.
IDENTIF IERS : LCCN 2020013353 (print) | LCCN 2020013354 (ebook) | I SBN 9781108493178
(hardback) | I SBN 9781108694643 (ebook)
SUBJECTS : LCSH : Sex discrimination in employment – Law and legislation – United
States – Cases. | Feminist jurisprudence – United States.
CLASS IF ICAT ION : LCC KF3467 .F46 2020 (print) | LCC KF3467 (ebook) | DDC 344.7301/4133–
dc23
LC record available at https://lccn.loc.gov/2020013353
LC ebook record available at https://lccn.loc.gov/2020013354

I SBN 978-1-108-49317-8 Hardback
I SBN 978-1-108-71740-3 Paperback

Cambridge University Press has no responsibility for the persistence or accuracy of
URLs for external or third-party internet websites referred to in this publication
and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

For my mother, Mary McGinley, who loved life, lived more than a century,
and gave those around her unconditional love –ACM

For the most important females in my life: my mom, Annette, and my three
daughters, Kayla, Elise, and Ava –NBP

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Contents

Advisory Panel for Feminist Judgments: Rewritten Employment
Discrimination Opinions page xii

Notes on Contributors xiv

Preface xxiii

Acknowledgments xxv

1 Introduction
Ann C. McGinley and Nicole Buonocore Porter

1

2 Supreme Court and Gender Narratives 30

Desert Palace, Inc. v. Costa, 539 U.S. 90 (2003) 43

Commentary: Naomi M. Mann

Judgment: Anne E. Mullins

3 Pregnancy Discrimination 58

International Union, UAW v. Johnson Controls,

Inc., 499 U.S. 187 (1991) 68

Commentary: Wynter P. Allen

Judgment: Marcia L. McCormick

Young v. United Parcel Services, Inc.,

135 S.Ct. 1338 (2015) 87

Commentary: Bradley A. Areheart

Judgment: Deborah A. Widiss

4 Intersectional Approaches to Appearances 119

Jespersen v. Harrah’s Operating Co., 444 F.3d 1104

(9th Cir. 2006) (en banc) 128

ix

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Commentary: Roxana S. Bell

Judgment: Angela Onwuachi-Willig and JoAnne Sweeny

Equal Employment Opportunity Commission v.

Catastrophe Management Solutions, 852 F.3d 1018

(11th Cir. 2016) 146

Commentary: Jasbir (Jesse) Kaur Bawa

Judgment: D. Wendy Greene

Webb v. City of Philadelphia, 562 F.3d 256 (3d Cir. 2009) 180

Commentary: Sahar F. Aziz

Judgment: Valorie K. Vojdik

5 Harassment Because of Sex 215

Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57

(1986) (opinion reproduced from Feminist Judgments) 227

Commentary: Trina Jones

Judgment: Angela Onwuachi-Willig

Oncale v. Sundowner Offshore Services, Inc., 523

U.S. 75 (1998) (opinion reproduced from Feminist

Judgments) 245

Commentary: Nancy E. Dowd

Judgment: Ann C. McGinley

6 Sexual Orientation and Gender Identity Discrimination

as Sex Discrimination 266

Etsitty v. Utah Transit Authority, 502 F.3d 1215

(10th Cir. 2007) 278

Commentary: Pamela A. Wilkins

Judgment: Catherine Jean Archibald

Hively v. Ivy Tech Community College, 853 F.3d 339

(7th Cir. 2017) (en banc) 301

Commentary: Danielle D. Weatherby

Judgment: Ryan H. Nelson

7 Systemic Claims and Gender: Proving Disparate

Treatment and Impact 334

American Federation of State, County, and Municipal

Employees, AFL-CIO (AFSCME) v. State of Washington,

770 F.2d 1401 (9th Cir. 1985) 344

x Contents

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Commentary: Stephanie Bornstein

Judgment: Teresa Godwin Phelps

Equal Employment Opportunity Commission v. Sears,

Roebuck & Co., 839 F.2d 302 (7th Cir. 1988) 361

Commentary: Maria L. Ontiveros

Judgment: Leticia M. Saucedo

Ricci v. DeStefano, 557 U.S. 557 (2009) 383

Commentary: Rebecca K. Lee

Judgment: Marley S. Weiss

Wal-Mart Stores, Inc. v. Dukes et al., 564 U.S. 338 (2011) 430

Commentary: Charles A. Sullivan

Judgment: Tristin K. Green

8 Retaliation 462

Clark County School District v. Breeden, 532 U.S.

268 (2001) 462

Commentary: Rebecca Hanner White

Judgment: Michael Z. Green

Index 486

Contents xi

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Advisory Panel for Feminist Judgments: Rewritten

Employment Discrimination Opinions

Sahar Aziz, Professor of Law and Chancellor’s Social Justice Scholar,
Rutgers Law School

Mary Ann Case, Arnold I. Shure Professor of Law, University of Chicago
Law School

Frank Rudy Cooper, William S. Boyd Professor of Law and Director of the
Program on Race, Gender, and Policing, University of Nevada, Las
Vegas, William S. Boyd School of Law

Tristin Green, Professor of Law, Associate Dean for Faculty Scholarship
and Dean’s Circle Scholar, University of San Francisco School of Law

D. Wendy Greene, Professor of Law, Drexel University Thomas R. Kline
School of Law

Lynne Henderson, Emerita Professor of Law, University of Nevada, Las
Vegas, William S. Boyd School of Law

Marcia McCormick, Associate Dean for Academic Affairs and Professor of
Law and Women’s and Gender Studies, Saint Louis University School
of Law

Angela Onwuachi-Willig, Dean and Professor of Law, Boston University
School of Law

Gowri Ramachandran, Professor of Law, Southwestern Law School

Vicki Schultz, Ford Foundation Professor of Law and Social Sciences, Yale
Law School

Elaine Shoben, Emerita Judge Jack and Lulu Lehman Professor of Law,
University of Nevada, Las Vegas, William S. Boyd School of Law

xii

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Charles Sullivan, Professor of Law and Senior Associate Dean for Finance
and Faculty, Seton Hall University School of Law

Michael Waterstone, Fritz B. Burns Dean and Professor of Law,
Loyola Law School and Senior Vice President, Loyola Marymount
University

Advisory Panel xiii

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Notes on Contributors

Wynter P. Allen is a partner with Alden Law Group and a Commissioner on
the D.C. Commission on Human Rights. Ms. Allen was also the chair of the
D.C. Public Employee Relations Board from 2011 until 2013. Ms. Allen has
spoken on various topics relating to labor and employment for the
International Brotherhood of Teamsters Women’s Conference,
International Conference of Teamster Lawyers, Federal Workplace
Conference, the National Employment Lawyers Association, the American
Federation of Labor and Congress of Industrial Organizations (AFL–CIO)
Lawyers Coordinating Committee (LCC) Conference, and the American Bar
Association. She served as an adjunct professor for the Elon Law School
Externship Program and Howard University School of Law.

Catherine Jean Archibald is an associate professor of law at University of
Detroit Mercy School of Law. Prior to joining Detroit Mercy Law, she worked
for several years as a litigation associate at international law firm Dewey &
LeBoeuf LLP in New York City. Her scholarship on transgender rights has
been published in some of the nation’s top law reviews, including the Duke

Journal of Gender Law & Policy and the UMKC Law Review.

Bradley A. Areheart is an associate professor at the University of Tennessee
College of Law. He writes about antidiscrimination theory, disability rights,
genetic discrimination, social movements, and equality of opportunity. His
scholarship has been published in, among other places, the Yale Law Journal,
Michigan Law Review, and University of Chicago Law Review.

Sahar F. Aziz is a professor of law and Chancellor’s Social Justice Scholar at
Rutgers University Law School, where she researches and teaches on national
security, civil rights law, and Middle East law. Professor Aziz is the founding

xiv

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

director of the Center for Security, Race and Rights, and serves on the US
Institute for Peace RESOLVE Network Research Advisory Council.

Jasbir (Jesse) Kaur Bawa is an assistant professor of lawyering skills at Howard
University School of Law. She specializes in teaching legal writing and
appellate advocacy through a civil rights lens, including employment discri-
mination issues. She has also taught a course in racial profiling across com-
munities of color. She received her B.A. from McMaster University in
Hamilton, Ontario, Canada. She received her J.D. from Howard University
School of Law.

Roxana S. Bell is a professor of law at the University of Detroit Mercy School
of Law, where she teaches civil procedure and legal communication. Prior to
becoming a law professor, Bell practiced labor and employment law at a large
law firm in Indianapolis. She focused her practice on management-side
defense and general employment and workplace policies. Bell researches
and writes in the area of antidiscrimination law.

Stephanie Bornstein is an associate professor of law at the University of
Florida Levin College of Law, where she teaches and writes in the areas of
employment and labor law, antidiscrimination law, and civil procedure. She
served previously as a visiting assistant professor at the University of California,
Hastings College of Law, Deputy Director of UC Hastings’ Center for
WorkLife Law, and a staff attorney at national public interest law center
Equal Rights Advocates. Bornstein received her bachelor’s degree magna

cum laude from Harvard University and her law degree from the University
of California, Berkeley, School of Law.

Nancy E. Dowd is a professor and David Levin Chair in Family Law at the
University of Florida Fredric Levin College of Law. She is Emeritus Director
of the Center on Children and Families. She writes in the areas of constitu-
tional law, family law, juvenile justice, feminist and masculinities theory,
critical race theory, civil rights, children’s rights, and social justice. Her most
recent book is Reimagining Equality: A NewDeal for Children of Color (2018).

Michael Z. Green is a professor of law and Director of the Workplace Law
Program at Texas A&M University School of Law. Professor Green’s scholar-
ship focuses on workplace disputes, with an emphasis on race and sex, as well
as alternatives to the court resolution process. He teaches employment dis-
crimination law, and he has published dozens of law review articles and
several book chapters on the subject. He is also the coauthor for two pending
employment discrimination books. An elected Fellow of the College of Labor

Notes on Contributors xv

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

and Employment Lawyers and a member of the American Law Institute, he
thanks Texas A&M University School of Law 2019 graduate Spencer Mainka
for her thoughtful research and dedicated edits that added tremendous value
to this completed chapter.

Tristin K. Green is a professor of law at the University of San Francisco School
of Law. She specializes in laws affecting race- and sex-based inequality,
especially employment discrimination law. She brings to her scholarship
a background in journalism and sociology, and an interest in human relations
and in the ways in which laws and contexts shape those relations. She is the
author of Discrimination Laundering: The Rise of Organizational Innocence

and the Crisis of Equal Opportunity Law (2017).

D. Wendy Greene is one of the nation’s leading legal experts on “grooming
codes discrimination” in workplaces and schools. Internationally recognized
for her legal scholarship and public advocacy on this civil rights issue,
Greene’s efforts have generated a global public awareness campaign,
#FreeTheHair, alongside legal protections at municipal, state, and federal
levels, including the CROWNActs: the first pieces of legislation in US history
to clarify that the discrimination African descendants encounter on the basis of
natural hairstyles constitutes race discrimination. Professor Greene’s legal
theories were also instrumental to the litigation and adjudication of Equal
Employment Opportunity Commission v. Catastrophe Management Solutions.

Trina Jones is JeromeM. Culp Professor of Law at Duke University School of
Law. Her scholarly research and writing focuses on racial and socioeconomic
inequality. She is a leading legal expert on skin color discrimination, or
colorism. Before joining Duke’s faculty, she practiced law at Wilmer,
Cutler, and Pickering (now Wilmer Hale) in Washington, D.C. From 2008

to 2011, she was a founding faculty member at the University of California,
Irvine, School of Law, where she created and directed the Center on Law,
Equality and Race. Professor Jones received her undergraduate degree from
Cornell University and her J.D., with honors, from the University of Michigan
Law School.

Rebecca K. Lee is an associate professor of law at Thomas Jefferson School of
Law. She is an expert in the areas of employment discrimination, employment
law, affirmative action, and leadership. She has written on the relationship
between diversity and antidiscrimination objectives, the importance of orga-
nizational leadership in achieving substantive equality, empathy in judicial
decision-making, the constitutionality and relevance of affirmative action, and
sexual harassment. Professor Lee has previously served as a chair of the

xvi Notes on Contributors

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Association of American Law Schools (AALS) Section on Labor Relations and
Employment Law. She is a board member of the Conference of Asian Pacific
American Law Faculty and also the Western Law Professors of Color.

NaomiM.Mann is an associate clinical professor at Boston University School
of Law. She is a founder and director of the Access to Justice Clinic, which
tackles the intersections of the legal system with multiple systemic barriers to
equity and justice. She dedicates her chapter in loving memory to her mentor
Alexis Anderson.

Marcia L.McCormick is a professor of law and women’s and gender studies at
Saint Louis University and currently Associate Dean for Academic Affairs for
the Saint Louis University Law School. She regularly teaches a variety of labor
and employment law courses, along with constitutional law courses and
criminal law. She has also taught civil rights and seminars on civil rights
history and gender or sexuality and the law. Her research has focused on the
law and social policy related to the workplace and federal courts.

AnnC.McGinley isWilliam S. Boyd Professor of Law and a co-director of the
Workplace Law Program at the University of Nevada, Las Vegas, Boyd School
of Law. An internationally recognized scholar on employment discrimination,
employment law, masculinities theory, and disability law, McGinley has
published more than sixty law review articles and book chapters, and
a handful of books. Her most recent book is Masculinity at Work:

Employment Discrimination Law Through a Different Lens (2016).
McGinley has presented her research at Yale, Harvard, Boston, Duke, and
Stanford Universities and the University of Chicago in the United States, as
well as in Chile, Spain, Italy, Israel, Germany, and Denmark.

Anne E. Mullins is an associate professor at Stetson University College of Law
and a scholar of rhetoric in judicial writing. Before entering academia, she
practiced law at Susman Godfrey LLP in Houston, Texas. Professor Mullins
clerked for the Honorable Jacques L. Wiener (Fifth Circuit) and the Honorable
Sarah S. Vance (E.D. La.). She earned her J.D., with honors, from the University
of Chicago Law School and her A.B. in women’s studies from Dartmouth
College. Professor Mullins is especially grateful to Jessica Fenton for her advice
and feedback on this opinion, and toKelleyThompson for her research assistance.

Ryan H. Nelson is a lecturer at Boston University School of Law and a former
adjunct professor of law at New York Law School. Previously, he served as in-
house employment counsel for a Fortune 50 company and as an attorney at
one of the nation’s largest labor and employment law firms. He received

Notes on Contributors xvii

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

LL.M. from Harvard Law School; his J.D., cum laude, from Yeshiva
University’s Benjamin N. Cardozo School of Law; and his B.S.B.A. with
a major in economics from the University of Florida. He would like to thank
Ann C. McGinley and Nicole Buonocore Porter for their invaluable mentor-
ship throughout this project.

Maria L. Ontiveros is a professor of law and a co-director of the Labor and
Employment Law Program at the University of San Francisco School of Law.
She holds an A.B. fromUniversity of California, Berkeley, a J.D. fromHarvard
Law School, an M.I.L.R. from Cornell University, and a J.S.D. from Stanford
Law School. Her research focuses on organizing immigrant workers, work-
place harassment of women of color, and modern-day applications of the
Thirteenth Amendment. She is coauthor of the bestselling Employment

Discrimination Casebook and a member of the U.A.W. Public Review Board.

Angela Onwuachi-Willig is Dean and a professor of law at Boston University.
Prior to becoming Dean, she served as Chancellor’s Professor of Law at
University of California, Berkeley. She is author of According to Our Hearts:

Rhinelander v. Rhinelander and the Law of theMultiracial Family (2013). Her
articles have appeared in leading law journals such as the Yale Law Journal,
Virginia Law Review, and California Law Review. She is a past chair of the
AALS Employment Discrimination Section and the AALS Minority Groups
Section. Before joining the academy, she practiced labor and employment law
at Jones Day-Cleveland and Foley Hoag-Boston.

Teresa Godwin Phelps is Emerita Professor of Law at American University’s
WashingtonCollege of Law, where she taught and directed the Legal Rhetoric
Program from 2006 to 2019. Prior to 2006, she taught and directed the Legal
Writing Program at Notre Dame Law School. She has written extensively in
legal rhetoric, law and literature, women’s rights, human rights, and narrative
and the law, including her book Shattered Voices: Language, Violence, and the
Work of Truth Commissions (2004).

Nicole Buonocore Porter is a professor of law at the University of Toledo
College of Law, where she teaches employment discrimination, disability law,
feminist legal theory, contracts, and criminal law. She is a nationally known
expert in disability law, and her research interests focus on the employment
rights of women and individuals with disabilities. Porter has published (or has
forthcoming) more than thirty-five law review articles and four books since she
began her academic career in 2004. She has been a visiting professor of law at
the University of Denver Sturm College of Law and University of Iowa
College of Law. Prior to academia, Porter graduated from Michigan Law

xviii Notes on Contributors

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

School,magna cum laude, clerked for the Honorable James L. Ryan on theUS
Court of Appeals for the Sixth Circuit, and practiced employment law for
a large firm and then as in-house counsel for a manufacturing company.

Leticia M. Saucedo is a professor of law at University of California Davis
School of Law. She is an expert in employment, labor, and immigration law,
and she teaches immigration law, employment law, labor law, and torts at
Davis. Professor Saucedo’s research focuses on the impact of employment and
labor laws on conditions in low-wage workplaces. Her law review articles have
appeared in Washington University Law Review, Notre Dame Law Review,
North Carolina Law Review, theOhio State Law Journal, Buffalo Law Review,
and Richmond Law Review, among others.

Charles A. Sullivan has been a professor of law at Seton Hall Law School
since 1978, where he has held the Catania Chair and served as Associate Dean,
Director of the Rodino Law Library, and Associate Dean for Finance and
Faculty. A renowned scholar in employment discrimination law and elected
member of the American Law Institute, Dean Sullivan has published many
books and law review articles, including Employment Discrimination: Law

and Practice (2019), Cases and Materials on Employment Discrimination

(2020), Employment Law: Private Ordering and Its Limitation (2019), and
Cases and Materials on Employment Law (2001).

JoAnne Sweeny is a professor of law at the University of Louisville, Louis
D. Brandeis School of Law. She obtained her Ph.D. at Queen Mary,
University of London and her J.D. at the University of Southern California.
Before returning to academia, she was an employment litigator in Los Angeles.
Her current scholarship focuses on the intersection of feminist jurisprudence
and freedom of expression. She is also a Fulbright Scholar, which allowed her
to research comparative #MeToo movements in Finland and several other
European countries.

Valorie K. Vojdik is Waller Lansden Distinguished Professor of Law at
the University of Tennessee College of Law, where she teaches civil
rights, gender and the law, civil procedure, and federal courts. Her recent
scholarship focuses on feminist jurisprudence, masculinities theory, inter-
national women’s rights, and gender violence. She is a member of the
Tennessee State Advisory Committee to the US Commission on Civil
Rights. She has litigated numerous cases involving sex discrimination and
civil rights, and was lead counsel to Shannon Faulkner, who successfully
challenged the males-only admission policy of the Citadel in South
Carolina.

Notes on Contributors xix

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Danielle D. Weatherby is an associate professor of law at the University of
Arkansas School of Law, where she teaches employment discrimination,
education law, and legal research and writing. Her scholarship, which focuses
on the intersection between religious exercise and antidiscrimination law,
First Amendment jurisprudence and its impact on student speech, and educa-
tion law, has been published in some of the nation’s top law journals, and she
is regularly interviewed by local, state, and national media for her expertise.
She offers special thanks to Professor Brian Gallini and her colleagues for their
support, and to Jessica Guarino for her research assistance.

Marley S. Weiss is a professor of law at University of Maryland Carey School
of Law, where she has been teaching since 1984. She has also taught in
Budapest, Hungary, at Eötvös Loránd University Faculty of Law and at the
Central European University. She previously practiced labor and employ-
ment law for ten years at the International Union, UAW. She received her B.
A. from Barnard College and her J.D. from Harvard Law School. Her
academic research focuses on international and comparative labor law and
antidiscrimination law, as well as labor-related aspects of transnational
integration.

Rebecca Hanner White is Dean and J. Alton Hosch Emerita Professor of
Law at the University of Georgia School of Law and served as Dean of
the Law School from 2003 to 2015. Previously, she served as Associate
Provost and Associate Vice President of Academic Affairs. She specializes
in the areas of labor law, employment discrimination, employment law,
and labor arbitration. White’s scholarship includes numerous articles and
books on employment discrimination and labor law. In 2000, White
received the Josiah Meigs Award, University of Georgia’s highest honor
for teaching excellence.

Deborah A. Widiss is a professor of law and Associate Dean for Research
and Faculty Affairs at Indiana University Maurer School of Law. Her
research focuses on employment law, family law, and the legislative
process. She has received several awards for her scholarship, including
the Outstanding Scholarly Paper Award from the Association of American
Law Schools. Professor Widiss is frequently consulted as an expert by the
media, and she has been quoted in the New York Times, the Chicago

Tribune, and the Washington Post. She received a J.D. and a B.A. from
Yale University.

Pamela A. Wilkins is an associate professor of law at the University of Detroit
Mercy School of Law, where she teaches legal writing, torts, criminal law and

xx Notes on Contributors

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

procedure, and feminist legal theory. Her scholarship has focused principally
on the death penalty and on gender and the law. Professor Wilkins would like
to thank Professor Catherine Archibald, who wrote the feminist judgment for
Etsitty, and Professors Ann C. McGinley and Nicole Buonocore Porter for
their outstanding and collegial work shepherding this volume to publication.

Notes on Contributors xxi

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

www.cambridge.org/9781108493178
www.cambridge.org


Cambridge University Press
978-1-108-49317-8 — Feminist Judgments
Edited by Ann C. McGinley , Nicole Buonocore Porter 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Preface

Could feminist perspectives and methods change the shape of employment
discrimination law? To answer this question, we assembled a group of scholars
and lawyers to use feminist perspectives andmethodology to rewrite significant
employment discrimination cases from the US Courts of Appeals and the US
Supreme Court.

This volume, like all of the books in Cambridge University Press’s Feminist
Judgments series, demonstrates that judges with feminist viewpoints could
have changed the law and the reasoning underlying the law, based on the
precedent and other legal sources in effect at the time of the original decision.
It demonstrates that use of feminist approaches can assure amore accurate and
fair resolution of employment discrimination disputes – a resolution that more
closely mirrors the purposes of the employment discrimination statutes.

In essence, employment discrimination laws were enacted to protect the
most vulnerable workers – those who are less powerful because of their age,
race, color, sex, gender identity and expression, sexual orientation, national
origin, disability, and religion – from discriminatory hiring, working condi-
tions, promotions, and discharges. But unfortunately, the law has developed in
ways that make it difficult for vulnerable workers who have suffered discrimi-
nation to prevail in their claims. Some of these reasons entail the complexity
and difficulty of proving employment discrimination. Others include a focus
on the intent of the individual decision-maker rather than the systemic policies
and practices that affect vulnerable workers more harshly than others. Finally,
judges’ reliance on their own “common sense” and refusal to accept expert
testimony that explains why employers act as they do also contributes to the
law’s stymied development.

Together, the opinions and commentaries in this volume illustrate the
importance of diversity on the bench so that judges do not approach their
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work with a uniform worldview influenced by the same set of preconceptions
and privileges. For judges, lawyers, legislators, students, and members of the
general public, reading these opinions helps to expose the ways in which
judges – and, in turn, the development of the law – are subtly influenced by
preconceptions, existing power hierarchies, prevailing social norms, and “con-
ventional” wisdom. This book demonstrates that employment discrimination
law is not neutral, but rather shaped by the society that produces it and the
judges who apply it. At the same time, this book offers the hope that employ-
ment discrimination law can be reformed to be an instrument of greater
justice and equality for all people. One possible way of doing this is for
Congress to step in and overrule some of the more egregious decisions by
the federal bench. Another is to increase diversity on the bench and so shift
perspectives and understanding among the federal judges. And another is for
state legislatures to continue to enact broad-based employment discrimination
laws and for state judges to interpret those laws in ways that expand the
protections of vulnerable workers beyond the limited protections that the
federal laws afford today.
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