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The United Nations Declaration on the Rights of Indigenous Peoples is seen primarily as
an international human rights instrument. However, the UN Declaration also encom-
passes cultural, social and economic rights. Taken in the context of international trade
and investment, the UN Declaration is a valuable tool to support economic self-
determination of Indigenous peoples. This volume explores the emergence of
Indigenous peoples’ participation in international trade and investment, as well as
how it is shaping legal instruments in environment and trade, intellectual property and
traditional knowledge. One theme that is explored is agency. From amicus interven-
tions at the World Trade Organization to developing a future precedent for a trade and
Indigenous peoples chapter, Indigenous peoples are asserting their right to participate
in decision-making. The authors, who include both Indigenous and non-Indigenous
experts on trade and investment, provide needed ideas and recommendations for
governments, academia and policy thinkers to achieve economic reconciliation.

John Borrows is the Canada Research Chair in Indigenous Law at the University of
Victoria Law School in British Columbia. He is the author of numerous publications,
including Resurgence and Reconciliation (2018) and Law’s Indigenous Ethics (2019). He is
the 2017 Social Sciences Killam Prize winner and the 2019 Molson Prize winner. John is
Anishinaabe/Ojibway and a member of the Chippewa of the Nawash First Nation in
Ontario, Canada.

Risa Schwartz is a sole practitioner, focusing on international law and the intersections
among trade law, environmental law and Indigenous rights. Risa was previously a senior
research fellow at the Centre for International Governance Innovation, an international
law think tank in Canada. Risa is the author and editor of a number of international law
publications including, most recently, Braiding Legal Orders: Implementing the United
Nations Declaration on the Rights of Indigenous Peoples (2019).

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108493062
www.cambridge.org

CAMBRIDGE

Cambridge University Press

978-1-108-49306-2 — Indigenous Peoples and International Trade
Edited by John Borrows , Risa Schwartz

Frontmatter

More Information

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108493062
www.cambridge.org

Cambridge University Press

978-1-108-49306-2 — Indigenous Peoples and International Trade
Edited by John Borrows , Risa Schwartz

Frontmatter

More Information

Indigenous Peoples and International

Trade

BUILDING EQUITABLE AND INCLUSIVE
INTERNATIONAL TRADE AND INVESTMENT
AGREEMENTS

Edited by
JOHN BORROWS
RISA SCHWARTZ

5 CAMBRIDGE

“ UNIVERSITY PRESS

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108493062
www.cambridge.org

Cambridge University Press

978-1-108-49306-2 — Indigenous Peoples and International Trade
Edited by John Borrows , Risa Schwartz

Frontmatter

More Information

CAMBRIDGE

UNIVERSITY PRESS

University Printing House, Cambridge ¢B2 885, United Kingdom
One Liberty Plaza, 20th Floor, New York, NY 10006, USA
477 Williamstown Road, Port Melbourne, vic 3207, Australia

314321, 31d Floor, Plot 3, Splendor Forum, Jasola District Centre,
New Delhi — 10025, India

79 Anson Road, #06-04/06, Singapore 079906

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781108493062
DOI: 10.1017/9781108675321

© Cambridge University Press 2020

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 2020
Printed in the United Kingdom by TJ International Ltd, Padstow Cornwall
A catalogue record for this publication is available from the British Library.

Library of Congress Cataloging-in-Publication Data

NAMES: Borrows, John, 1963— editor. | Schwartz, Risa, 1971— editor.

TITLE: Indigenous peoples and international trade : building equitable and inclusive
international trade and investment / [edited by] John Borrows, Risa Schwartz.
DESCRIPTION: 1. | New York : Cambridge University Press, 2020. | Includes
bibliographical references and index.

IDENTIFIERS: LCCN 2019048475 (print) | LCCN 2019048476 (ebook) | 1SBN
9781108493062 (hardback) | 1SBN 9781108675321 (ebook)

SUBJECTS: LCSH: Indigenous peoples — Legal status, laws, etc. | International trade. |
Investments, Foreign (International law)

CLASSIFICATION: LCC K3247 .15235 2020 (print) | LCC k3247 (ebook) | DDC 382.089~dc23
LC record available at https://lcen.loc.gov/2019048475

LC ebook record available at https://lcen.loc.gov/2019048476

ISBN 978-1-108-49306-2 Hardback

Cambridge University Press has no responsibility for the persistence or accuracy of
URLs for external or third-party internet websites referred to in this publication
and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108493062
www.cambridge.org

Cambridge University Press

978-1-108-49306-2 — Indigenous Peoples and International Trade
Edited by John Borrows , Risa Schwartz

Frontmatter

More Information

Contents

List of Contributors page vii
Foreword xiii

James (Sa’kej) Youngblood Henderson

Acknowledgements XIX
About the Cover Art XX
About the Artist xx1

Introduction 1

John Borrows and Risa Schwartz

PART I INDIGENOUS PEOPLES AND INTERNATIONAL TRADE
AND INVESTMENT: HISTORICAL AND REGIONAL
PERSPECTIVES 9

1 Indigenous Diversities in International Investment and Trade 1
John Borrows

2 Indigenous Historic Trade in the Western Hemisphere 43
Angelique FagleWoman (Wambdi A. Was’teWinyan)

3 Indigenous Peoples of Mexico at the Crossroads: The Human
Cost of Continental Trade 67
James Hopkins

4  Neocolonialism and the Tension between International
Investment Law and Indigenous Peoples: The Latin American
Experience 85
Enrique Prieto-Rios and Daniel Rivas-Ramirez

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108493062
www.cambridge.org

Cambridge University Press

978-1-108-49306-2 — Indigenous Peoples and International Trade
Edited by John Borrows , Risa Schwartz

Frontmatter

More Information

vi

10

11

12

Contents

How the WTO Constructed Inuit and Indigenous Identity
in EC-Seal Products
Michael Fakhri and Madeleine Redfern

PART II BUILDING A MORE EQUITABLE AND INCLUSIVE
FREE TRADE AGREEMENT

Recognizing the Rights of Indigenous Peoples in International
Trade and Environment
William David

Trade-Related Aspects of Traditional Knowledge Protection
Oluwatobiloba Moody

’

International Investment Agreements and Indigenous Peoples
Rights
Brenda L. Gunn

The Complex Landscape of Indigenous Procurement
Maria Panezi

Developing a Trade and Indigenous Peoples Chapter for
International Trade Agreements
Risa Schwartz

The Treaty of Waitangi Exception in New Zealand’s Free
Trade Agreements
Amokura Kawharu

109

131

133

194

217

248

274

Human Rights Impact Assessment: Trade Agreements and Indigenous

Rights

Caroline Dommen

Index

295

320

@© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108493062
www.cambridge.org

Cambridge University Press

978-1-108-49306-2 — Indigenous Peoples and International Trade
Edited by John Borrows , Risa Schwartz

Frontmatter

More Information

Contributors

John Borrows (editor) B.A., M.A., ].D., LL.M. (Toronto), Ph.D. (Osgoode Hall Law
School), LL.D. (Hons., Dalhousie, York & Law Society of Ontario) F.R.S.C., is the
Canada Research Chair in Indigenous Law at the University of Victoria Law School
in British Columbia. His publications include Recovering Canada: The Resurgence
of Indigenous Law (Donald Smiley Award for the Best Book in Canadian Political
Science 2002); Canada’s Indigenous Constitution (Canadian Law and Society Best
Book Award 2011); Drawing Out Law: A Spirit’s Guide (2010); Freedom and
Indigenous Constitutionalism (Donald Smiley Award for the Best Book in
Canadian Political Science 2016); The Right Relationship (with Michael Coyle,
ed.); Resurgence and Reconciliation (with Michael Asch, Jim Tully, eds.); and Law’s
Indigenous Ethics — all from the University of Toronto Press. He is the 2017 Killam
Prize Winner in Social Sciences and the 2019 Molson Prize Winner. John is
Anishinaabe/Ojibway and a member of the Chippewa of the Nawash First Nation
in Ontario, Canada.

William David (Mohawks of Akwesasne) is currently Director of Lands, Territories
and Resources with the Assembly of First Nations. Previously, he held positions with
Inuit Tapiriit Kanatami, the Department of Justice, the Indian Law Resource
Center and the Mohawk Council of Akwesasne. William has also served as a part-
time Professor of Law at the University of Ottawa and founded the Indigenous Rights
Centre, a not-for-profit advocacy organization to advance the rights of Indigenous
peoples. His areas of expertise include law reform, public policy and intersections
between human rights and Indigenous rights. He holds an SB in environmental
engineering science from Massachusetts Institute of Technology, an LL.B. from the
University of Ottawa and a graduate certificate in mining law from Osgoode.
William is licensed to practice law in Ontario and New York.

Caroline Dommen works on issues relating to human rights, economic policy and
sustainable development. In her work, she has consistently sought to promote
human rights accountability for economic policy decisions, including as the

vil

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108493062
www.cambridge.org

Cambridge University Press

978-1-108-49306-2 — Indigenous Peoples and International Trade
Edited by John Borrows , Risa Schwartz

Frontmatter

More Information

viii List of Contributors

initiator of the food & sustainability programme at the Quaker UN Office and as the
founder of the NGO 3D -> Trade - Human Rights - Equitable Economy. Her work
has resulted in raising awareness of the relevance of human rights law and processes
for trade and economic policy. She has also worked for the International Centre for
Trade and Sustainable Development (ICTSD), the UN Conference on Trade and
Development (UNCTAD) and the International Service for Human Rights.
Caroline is a member of several professional bodies including the International
Advisory Network of the Business & Human Rights Resource Centre and the IUCN-
World Conservation Union Commission on Environmental Law.

Angelique W. EagleWoman (Wambdi A. Was’teWinyan) is a law professor and
legal scholar and has served as a Tribal Judge in several Tribal Court systems. She
was the first Indigenous dean of a law school in Canada as the former Dean for the
Bora Laskin Faculty of Law at Lakehead University. As a practicing lawyer, one of
the highlights of her career was to serve as General Counsel for her own Tribe, the
Sisseton-Wahpeton (Dakota) Oyate. She graduated from Stanford University with
a B.A. in political science, received her juris doctor from the University of North
Dakota School of Law with distinction, and her LL.M. in American Indian and
Indigenous law with honors from the University of Tulsa College of Law. Angelique
presents and publishes on topics involving tribal economics, sovereignty, interna-
tional Indigenous principles, and the quality of life for Indigenous peoples. She has
received numerous awards in legal academia and been a frequent speaker on issues
of diversity, inclusion and professionalism in legal fora.

Michael Fakhri is an Associate Professor at the University of Oregon School of Law,
where he is also co-director of the Food Resiliency Project. His work extensively
draws from Third World Approaches to International Law (TWAIL). Michael
received his LL.B. from Queen’s Law, his LL.M. from Harvard Law School and
SJD from the University of Toronto.

Brenda L. Gunn is an Associate Professor at the Robson Hall Faculty of Law.
She has a B.A. from the University of Manitoba and a J.D. from the University
of Toronto. She completed her LL.M. in Indigenous Peoples Law and Policy
Program at the University of Arizona on the impact of NAFTA on Indigenous
peoples’ rights. She articled with Sierra Legal Defence Fund (now Ecojustice
Canada). She was called to the bars of Law Society of Upper Canada and
Manitoba. Brenda also worked at a community legal clinic in Rabinal,
Guatemala, on a case of genocide submitted to the Inter-American
Commission of Human Rights. As a proud Metis woman, she continues to
combine her academic research with her activism, pushing for greater recogni-
tion of Indigenous peoples” inherent rights as determined by Indigenous peo-
ples’ own legal traditions. Her current research focuses on promoting greater
conformity between international law on the rights of Indigenous peoples and

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108493062
www.cambridge.org

Cambridge University Press

978-1-108-49306-2 — Indigenous Peoples and International Trade
Edited by John Borrows , Risa Schwartz

Frontmatter

More Information

List of Contributors ix

domestic law. She developed a handbook on understanding and implementing
the UN Declaration on the Rights of Indigenous Peoples and has delivered
workshops on the UN Declaration across Canada and internationally. Brenda
was recently elected co-chair of the Indigenous Rights interest group of the
American Society of International Law. She is also a research fellow with the
Centre for International Governance Innovation.

James Hopkins is an Associate Clinical Professor in the Indigenous Peoples Law
and Policy Program at James E. Rogers College of Law, University of Arizona. He is
Metis from Quebec and is a graduate of the University of Toronto and Harvard Law
School’s joint Master of Laws and International Tax Program (LL.M./ITP). He
teaches in the area of international environmental law, Indigenous peoples’ law and
policy and natural resources. Among his outreach accomplishments, he is counsel
pro bono to the eight Rio Yaqui Pueblos of the Rio Yaqui Valley, Sonora, Mexico
before the Inter-American Commission on Human Rights. He has appeared before
the Supreme Court of Canada and the Supreme Court of Mexico on Indigenous
rights issues as well as the United Nations Commission on the Elimination of Racial
Discrimination. He is a member of the Law Society of Ontario and the Pascua Yaqui
Bar Association, having served as Chief Justice for the Pascua Yaqui Tribe’s Court of
Appeals in Tucson, Arizona.

Amokura Kawharu is an Associate Professor at Auckland Law School and belongs to
the Ngapuhi and Ngati Whatua tribes of Te Taitokerau and Tamaki Makaurau of
Aotearoa New Zealand. Her primary field of expertise is arbitration, covering com-
mercial and investment treaty arbitration. She is co-author of the leading New
Zealand treatise, Williams and Kawharu on Arbitration. The book has regularly
been cited by the appellate courts, including by the New Zealand Supreme Court.
Her other work on arbitration has also been cited judicially and helped to inform law
reform. Amokura’s second area of expertise is international investment law with
a particular focus on policy developments. She recently advised the Waitangi
Tribunal in New Zealand on the impacts of trade and investment law on Maori
interests.

Oluwatobiloba (Tobi) Moody is an Assistant Professor at the Robson Hall Faculty
of Law and a Fellow with the Centre for International Governance Innovation
(CIGI). He has broad expertise in the area of international law and governance
pertaining to intellectual property with a specific focus on the protection of tradi-
tional knowledge and genetic resources. Prior to joining Robson Hall, Tobi com-
pleted a post-doctoral fellowship with CIGI’s International Law Research Program.
He also worked previously with the Traditional Knowledge Division of the World
Intellectual Property Organization and the Appellate Body Secretariat of the World
Trade Organization in Geneva, Switzerland. Tobi has a Ph.D. in global intellectual
property law from Queen’s University, where he studied as a Vanier Scholar, an LL.

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108493062
www.cambridge.org

Cambridge University Press

978-1-108-49306-2 — Indigenous Peoples and International Trade
Edited by John Borrows , Risa Schwartz

Frontmatter

More Information

X List of Contributors

M. in international trade and investment law from the University of the Western
Cape in South Africa, and an LL.B. from the University of Ibadan in Nigeria. He is
called to the Nigerian Bar.

Maria Panezi is an Assistant Professor at the University of New Brunswick, School of
Law. She specializes in international trade law, environmental policies, as well as
institutional and international economic law and their interactions with individual
rights and democratic principles. Maria completed her Ph.D. thesis on transparency
in the World Trade Organization and was awarded her doctoral degree from
Osgoode Hall Law School, in Toronto, Ontario in 2015. She was a Research
Fellow, consulting on issues of international and Canadian environmental policies
and international trade and labor law as part of the Centre for International
Governance Innovation in Waterloo, Ontario. She has written extensively on var-
ious topics of international trade, climate change and border carbon adjustments, as
well as on regional trade agreements, the relationship between labor, trade and
Sustainable Development Goals and the legal parameters of financial crises man-
agement. Maria received her LL.B. from the University of Athens and her
LL.M. from the New York University School of Law, where she also researched
the general principles of international economic law. During the course of her
doctoral and post-doctoral work, she has held visiting scholar positions at Harvard

Law School and the Fletcher School of Law and Diplomacy.

Enrique Prieto-Rios is an Associate Professor and Research Director at the School
of Law — Universidad del Rosario. He completed his Ph.D. in law at Birkbeck
College University of London. His research areas include international investment
law, international economic law and business and human rights, among others.
Enrique has been a visiting lecturer at the School of Law — Universidad de los Andes,
a visiting fellow at the School of Law — University of Warwick, and a sessional
lecturer at the School of Law — Birkbeck University of London. Enrique was
formerly Director of the British and Colombian Lawyers Association (BRICOL),
an intern at the International Bar Association (IBA) and a consultant for law firms in
Bogotd and London.

Madeleine Redfern was born in Igaluit, Nunavut (formerly, Frobisher Bay, NW'T).
She is currently Mayor of the City of Iqaluit, for her second term. Madeleine has 30
years’ experience working in business and governance. She is a graduate of the
Akitsirag Law School with an LL.B. from the University of Victoria. After graduat-
ing, she worked at the Supreme Court of Canada for Madam Justice Charron.
Madeleine is a member of the National Indigenous Economic Development
Consortium, the EcoJustice Board and the Trudeau Foundation, as well as being
President of the Ajungi Group, Northern Robotics and Nuvujaq. Madeleine’s
expertise is grounded in partnership-building and developing local capacity towards
fulfilling the goals of self-government and good governance. She has a record of

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108493062
www.cambridge.org

Cambridge University Press

978-1-108-49306-2 — Indigenous Peoples and International Trade
Edited by John Borrows , Risa Schwartz

Frontmatter

More Information

List of Contributors X1

working with industry, governments, Aboriginal organizations and communities,
helping to assess and identify strategies and approaches for better outcomes.

Daniel Rivas-Ramirez is Managing Editor of the Latin American Law Review. He is
also a researcher and project manager at the Center for Socio Legal Research
(CIJUS) of the Universidad de los Andes (Colombia). In the past, he taught at
Universidad Externado de Colombia, where he conducted several studies on con-
stitutional law, the relationship between international law and domestic law, and
international legal education. Daniel obtained his Bachelor of Laws at Universidad
Externado de Colombia.

Risa Schwartz (editor) is a sole practitioner, focusing on international law and the
intersections between trade and investment law, environmental law and Indigenous
rights. Risa formerly worked as a senior research fellow with Centre for International
Governance Innovation’s International Law Research Program. In that role, she
researched law and policy that supported increasing Indigenous peoples” participa-
tion in international law and treaty making. Risa also held positions as counsel to the
Ministry of Aboriginal Affairs in Ontario, and the Ministry of the Environment, and
worked as a legal officer at the World Trade Organization in Geneva, Switzerland.
Risa obtained her LL.B. from Osgoode Hall Law School and her LL.M. from the

London School of Economics in international and environmental law.

James (Sa’ke’j) Youngblood Henderson (foreword) is a research fellow at the
Native Law Centre of Canada, University of Saskatchewan College of Law. In
1974, he received a juris doctorate in law from Harvard Law School. During the
constitutional process in Canada (1978-1993), Sa’ke’j served as a constitutional
adviser for the Mi’kmaw Nation and the National Indian Brotherhood (now the
Assembly of First Nations). Sa’ke’j is a noted international human rights lawyer and
authority on protecting Indigenous heritage, knowledge and laws, and he has served
as a member of the Advisory Board to the Minister of Foreign Affairs. He was one of
the strategists, expert advisers and drafters of the United Nations Principles and
Guidelines for the Protection of Indigenous Heritage and the United Nations
Declaration on the Rights of Indigenous Peoples. Sa’ke’j received the Indigenous
Peoples” Counsel Award in 2005, the National Aboriginal Achievement Award for
Law and Justice in 2006 and an honorary doctorate from Carleton University in
2007. He became a Fellow of the Royal Society of Canada in 2013.

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108493062
www.cambridge.org

CAMBRIDGE

Cambridge University Press

978-1-108-49306-2 — Indigenous Peoples and International Trade
Edited by John Borrows , Risa Schwartz

Frontmatter

More Information

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108493062
www.cambridge.org

Cambridge University Press

978-1-108-49306-2 — Indigenous Peoples and International Trade
Edited by John Borrows , Risa Schwartz

Frontmatter

More Information

Foreword

In this timely and significant book, this first generation of Indigenous scholars and
friends have generated some original rethinking about decolonizing international
trade and investment agreements. Their ideas are impressive and at the cutting edge
of Indigenous knowledge and law. Their work is changing the constitutions of their
countries and the international law of human rights. They are an authentic voice of
Indigenous renaissance that is gradually decolonizing international law. The
International Labour Organization’s Indigenous and Tribal Peoples Convention
Number 169" and the UN Declaration on the Rights of Indigenous Peoples® bear
witness to this decolonization movement. It is also evident in the developing
exceptions, set-asides, carve-outs and procurement provisions in international
trade and investment agreements, which are designed to protect, fulfil and advance
Indigenous peoples’ self-determination and rights, as well as developing human
rights impact assessments. One needs to read these agreements as complementary.

As analyzed and discussed in the book, the Indigenous issues surrounding inter-
national trade may establish the jurisdictions of the future. They extend the concept
of ‘law from below” talking back to the ‘law from above’ as developed by Boaventura
de Sousa Santos and César A. Rodriguez-Garavito’s book Law and Globalization
from Below: Towards a Cosmopolitan Legality.? From ‘Indigenous law from below’,
the authors introduce prismatic insights and ideas. These ideas have programmatic
implications for reformulating familiar predicaments and for challenging the inter-
national trading system and the concept of corporate globalization. This new (old)
way of thinking creates challenges for nation-states, communities and investors
negotiating and implementing agreements as it normalizes responsibilities to the

International Labour Organization, Indigenous and Tribal Peoples Convention, 27 June 1989, No. 169,
1650 UNTS 383 [hereinafter Indigenous and Tribal Peoples Convention], www.ilo.org/dyn/normlex/
en/f’p=NORMLEXPUB:12100:0:NO::P12100_ILO_CODE:C169.

United Nations, GA Res. 61/295, United Nations Declaration on the Rights of Indigenous Peoples
(13 September 2007) [hereinafter UN Declaration], https://fundocs.org/A/RES/61/295.

Boaventura de Sousa Santos and César A. Rodriguez-Garavito, eds., Law and Globalization from
Below: Towards a Cosmopolitan Legality (Cambridge: Cambridge University Press, 2005).

xiii
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land and to each other. These future jurisdictions depend on deepening the idea of
human rights in reimagining and reorganizing international trade.

Similar to most human civilizations, Indigenous civilizations have valued trade as
part of their knowledge systems and laws. Trade has always been the aspirational
desire of most human civilizations. It has generated international trade law through
many different historical cycles of international laws of nations, both Indigenous and
European. Its inter-temporal law interprets the enduring meaning of the treaties,
agreements and laws within each period. Indigenous nations made trade laws
a central feature of their treaties with other Indigenous nations and with European
nations. They did this through ceremonies and in writing. They also developed
many different trade protocols to bridge the language gaps they encountered.

The history of trade law involves an endless list of emperors, rulers, merchants,
pirates, imperialists, protagonists, visionaries, governments, protectionists, free tra-
ders, artificial transnational corporations, judges and global visionaries. These
diverse experiences and perspectives have carved out the legal space of various
empires. These empires were full of corridors and enclaves of imperial control,
which are marked by unruly gaps and imperfect geographies of irregular and some-
times undefined borders. This raises the issue of peoples who have been discouraged
or excluded. And, more importantly, it highlights whose identities have been
produced, encouraged, sanctioned and imposed. In the process, trading systems
may either stimulate or inhibit new legal spaces within commercial empires that
exist beyond territorial jurisdictions. This book’s authors bring these questions to life
again.

Since the Treaty of Westphalia* restored territorial boundaries to the law of
nations, it has become difficult to imagine a world organized in any other way.
Law has constructed national territories that appear to be natural. Yet these bound-
aries generate a legal paradox because they arbitrarily designate regions that are
considered beyond a nation’s territory. Two distinct treaty orders were necessary for
European sovereigns to acquire authority or jurisdiction over foreign territory
legitimately. First, European monarchs or nations had to acknowledge and affirm
international jurisdictions in foreign territories, which they did through European
treaties. Second, European sovereigns had to enter into treaties with the Indigenous
nations in specific regions in overseas territories to confirm the so-called jurisdiction
acquired by the Furopean treaties.

Article 15 of the Treaty of Peace and Friendship® at Utrecht established and
affirmed the integral role of trade with the Indigenous nations among the
European nations in the law of nations in North America:

4 Treaty of Westphalia, Holy Roman Emp.—Fr., 24 October 1648, https://avalon.law.yale.edu/17th_cen
tury/westphal.asp.

> Peace and Friendship Treaty of Utrecht between France and Great Britain, Fr. ~Gr. Brit., 11 April 1713
[hereinafter Treaty of Peace and Friendship].
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The Subject of France Inhabiting Canada and others, shall hereafter give no
Hindrance or Molestation to the Five Nations or Cantons of Indians, Subject to
the Dominion of Great Britain; nor to the other Natives of America, who are
Friends to the same. In like manner, the Subjects of Great Britain shall behave
themselves Peaceably toward the Americas, who are Subjects or Friends to France;
and on both Sides, they shall enjoy full Liberty of going and coming on Account of
Trade. As also the Natives of those Countries shall, with the same Liberty, Resort, as
they please, to the British and French Colonies, for Promoting Trade on one Side,
and the other without any Molestation or Hindrance, either on the Part of the
British Subjects or of the French.®

Article 18 provided for the enforcement of these free liberties under the ‘Rules and
Directions of the Law of Nations’.7? Moreover, France and Great Britain established
a special international commission to determine the territorial scope of authority
over Acadia and to determine the status of the Indigenous nations.

Subsequently, the north-eastern Indigenous confederacies, nations and tribes
ratified these free liberties in separate treaties with Great Britain and France.
Article 37 of the United Nations Declaration on the Rights of Indigenous Peoples
affirmed these treaties.” Subsequent treaties that divided the jurisdictions in North
America between Great Britain and France including the Treaty of Paris confirmed
these Indigenous free liberties.” Similar provisions were included in the division of
jurisdiction between Great Britain and the United States in Article 3 of the Jay
Treaty of Amity, Commerce and Navigation' and Article ¢ of the Treaty of Peace
and Amity at Ghent that restores the possessions, rights and privileges of the nations
and tribes." Article 36 of the United Nations Declaration on the Rights of
Indigenous Peoples also confirmed these fundamental free liberties of trade for
Indigenous peoples divided by international borders."” Both the United States and
Great Britain entered into hundreds of treaties with the Western Indigenous nations,
many of these concerned with trade.

The international protection of Indigenous trade in these treaties has embodied
the deepest desires, tensions and conflicts inherent in generating a system of ordered,
rational and utilitarian exchange. European colonialism worked to generate wealth
for colonizing economies and to extract wealth from Indigenous economies. This
uneven exchange has haunted the historical development of trade law. We are still
living with the consequences of the territorial jurisdictions created during public
 Treaty of Peace and Friendship, supra note s, art. 15.
7 Treaty of Peace and Friendship, supra note s, art. 18.

UN Declaration, supra note 2, art. 37.

9 Treaty of Paris 1703, Fr.-Gr. Brit., 10 February 1763, https://avalon.law.yale.edu/18th_century/paris763
.asp.

Treaty of Amity, Commerce and Navigation, Gr. Brit.—USA, 19 November 1794, art. 3, https://avalon
Jaw.yale.edui8th_century/jay.asp.

Treaty of Ghent, UK-USA, 24 December 1814, art. g, https://avalon.law.yale.edu/igth_century/ghent
.asp.

UN Declaration, supra note 2, art. 36.
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international law’s dark era of colonization. Through this long and destructive era,
Indigenous nations have been oppressed and their treaties have been made invisible
in international and national legal systems.

The injustice that Indigenous peoples encounter must end. Under international
customary law and Articles 26 and 30(4b) of the Vienna Convention on the Law of
Treaties, pre-existing treaty obligations have always bound the nation-states.”
Indigenous treaties must be treated as pre-existing obligations under this convention.
Nation-states must identify potential inconsistencies between existing Indigenous
treaties and present and future trade or investment agreements. This is necessary to
help nation-states avoid subsequent incompatible provisions or inconsistent obliga-
tions. Unfortunately, Indigenous ‘free liberties” and treaty rights have not been
identified or harmonized in either international law or the 3,600 treaties regulating
trade or investment.

The post-World War Il decolonization movement in international law contains
key lessons for addressing the international law—sanctioned injustice faced by
Indigenous peoples today. At the height of the decolonization movement,
Furocentric international lawyers and state leaders were given the task of decoloniz-
ing international law to recognize the rights of oppressed peoples. State officials
sought to remedy ‘the international law of colonization” by recognizing self-
determination and inherent human rights. They sought to reformulate international
law to promote a just distribution of sovereign power in a new public international
order. In the process, international human rights law was designed to move from
public international law to national law through state ratification of these decoloniz-
ing principles. Decolonization was meant to establish new territorial jurisdiction for
Indigenous and other peoples that would coincide with the resurgence of
Indigenous self-determination. Recognition of Indigenous territorial jurisdictions
was to become an inevitable precondition in international law and the foundation of
nation-states’ new political and social identities.

Unfortunately, decolonization did not go as planned. International trade law
continues to concentrate wealth in artificial corporations that exist without territorial
borders. This is deliberately encouraged by nation-states. International trade law and
especially the arbitral systems that enforce international investment agreements
have created a commercial empire that operates similar to colonialism and imperi-
alism. The colonial premises of international trade law have remained resilient,
taking their sources and authorities from the colonial archive. This commercial
empire promulgates a lie: that humanity reaps the benefits of a more meaningful life
when nations specialize in developing natural resources and labour within their
territory, based on comparative advantages, through a combination of national
politics and private enterprise.

13

Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331.
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While small sections of the globe have benefitted from international law’s con-
tinued colonial structures, Indigenous peoples and the global south have not reaped
trade’s promised benefits. The past thirty years have continually revealed the vast
power of corporations’ transnational commercial empire. This is supported by
international trade law and it must be decolonized, just as surely as the world
insisted that European territorial empires had to be decolonized in earlier eras.
Those working to decolonize are challenging corporate colonization. They are re-
imagining ways to create better relationships among corporations, nation-states,
natural resources and peoples. They are working on processes that will repair
relations with the environment. In the process Indigenous diplomacy is incremen-
tally decolonizing parts of the contemporary international trade law by exposing its
premises and its shifting history and uncovering what it fails to acknowledge.
Indigenous diplomacy has stressed that international trade law is often built on
colonized Indigenous territory, resources and labour. It highlights how Indigenous
peoples have been normatively excluded from co-creating our global trading sys-
tems, treaties and laws. Indigenous voices cannot be silenced, as demonstrated
through their resilient resistance to corporate takeovers of Indigenous territory.
Indigenous peoples continue to push to clean up the pollution from these activities
that threatens their ways of life. Corporate wealth flourishes through the implicit
subsidies that are granted by nation-states and taken from Indigenous peoples’
TESOUrCes.

In the process, Indigenous peoples are highlighting international law’s role in
promoting, shaping and legitimating economic inequality in trade. Indigenous
peoples’ work to decolonize international investment and trade law exposes
Furocentric platitudes posing as humane attempts to remedy market economy
and economic theory beyond territorial jurisdictions. Nation-states and transna-
tional corporations continue to be disoriented by the jurisdictional transformations
involved with international trade law’s decolonization.

In addressing these issues, the authors of this book reveal that some of the central
problems of international trade cannot be solved within current Eurocentric eco-
nomic thought. The present paradigm gives far too little weight to the Indigenous
capacities, knowledge and creativity that are integral to the global economy’s
innovation and sustainable growth. The authors suggest that international trading
law is best enhanced by embracing opportunities for Indigenous peoples to con-
tribute their perspectives, insights, visions and ideas. Decolonization in interna-
tional trade law will not occur without their vision, ideas and perspectives. Without
such redirection, Indigenous peoples will be condemned to playing a subordinate
role in our international systems. This will also be devastating for our planet.

This book contains innovative and creative arguments for decolonizing interna-
tional law in ways that improve not only trade but also global and local governance.
These authors are focused on implementing human rights in international trade
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(including international environmental law) to generate more holistic and sustain-
able treaties and agreements.

The voices in this book are academically engaged and they advance practical
ideas for future action. They open fields for new policy debates and create space for
renewed negotiations to help us decolonize the world’s colonized trading empire.
They use Indigenous knowledge, law, policy and practice to argue for a fairer
international rule of law that will support a shift to a more equitable economic
future.

James (Sa’kej) Youngblood Henderson
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“Conversation with The Great Mystery” is an evolution in my depictions of
Nanabush. Standing rooted to Turtle Island; He is praying to the Creator — The
Great Mystery — for guidance. The varied floral and angular designs behind him
represent trade with the diverse races and nations of the world. We are ata crossroads
in our history, with technology enabling us to engage with people around the world.
It opens up many avenues of economic, cultural and social exchange. The question,
as always, is about finding a balance. I believe that with a firm base of knowledge and
experience in our own native cultures and spirituality, we will inherently possess the

tools necessary to navigate the choices before us.
Adrian Nadjiwon
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Adrian Nadjiwon is an artist from the Chippewas of Nawash Reserve on the Bruce
Peninsula; an area carved out from the limestone bluffs of the Niagara Escarpment.
Surrounded by the blue water of Georgian Bay, the land is well known for its natural
beauty. So, it would appear that Adrian’s talent is a product of his environment.

Adrian has drawn ever since he can remember, and with training and experience
in the fine arts, classical animation, graphic design and, most recently, web design,
Adrian has now mastered a wide variety of creative media.

Adrian is a student both of the visual arts and of his own native heritage. This
curiosity was piqued at a young age by images painted in the Woodland style;
a manner of painting developed by Cree and Anishinaabe artists such as Norval
Morrisseau, Ahmoo Angeconeb and Roy Thomas. Inspired by those colourful
images, Adrian began a journey to understand the roots of this art, his ancestry
and spirituality — a journey that continues to this day.
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