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© Esmé Shirlow 2021

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 2021

A catalogue record for this publication is available from the British Library.

isbn 978-1-108-49097-9 Hardback

Cambridge University Press has no responsibility for the persistence or accuracy of
URLs for external or third-party internet websites referred to in this publication
and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

www.cambridge.org/9781108490979
www.cambridge.org


Cambridge University Press
978-1-108-49097-9 — Judging at the Interface
Esmé Shirlow 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

For David, with gratitude.

www.cambridge.org/9781108490979
www.cambridge.org


Cambridge University Press
978-1-108-49097-9 — Judging at the Interface
Esmé Shirlow 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Contents

List of Figures page xi

List of Tables xii

Foreword by Judge James Crawford xiii

Acknowledgements xv

Table of Cases xviii

Permanent Court of International Justice xviii

International Court of Justice xix

Investment Treaty Arbitration xx

European Court of Human Rights xxxii

Table of Treaties, Resolutions, and Declarations xxxviii

List of Abbreviations xli

Introduction

Deference and the International Adjudication of Private Property

Disputes 1

Framing the Interface between Domestic and International

Decision-Making 2

A An Interface Contested 5

B An Interface in Flux 8

Structure and Approach 10

vii

www.cambridge.org/9781108490979
www.cambridge.org


Cambridge University Press
978-1-108-49097-9 — Judging at the Interface
Esmé Shirlow 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

part i conceptual framework and methodological

approach

1 Defining Deference: The Connection between Deference and

Authority 15

1.1 Towards a Concept of Deference: Linking Deference and

Authority 15

1.2 Degrees of Deference: The Structure of Second-Order

Reasons 35

1.3 Conclusions 41

2 Deference in Context: Domestic Authority and International

Private Property Claims 43

2.1 Historical Context: The Protection of Private Property under

International Law 43

2.2 Institutional Context: Comparing Adjudicative

Approaches to Deference 51

2.3 Conclusions 68

3 Locating Deference: The Function of Deference in Legal

Adjudication 69

3.1 Towards Interdisciplinarity: Combining Empirical

Methods and Adjudicative Theory 69

3.2 Identifying Deference in Legal Reasoning through

Inductive Analysis 76

3.3 Conclusions 88

part ii deference in the international adjudication

of private property disputes

4 Structures of Deference in International Adjudication 93

4.1 Developing a Taxonomy of Deference: Identifying

References to Domestic Decisions in International Private

Property Cases 93

4.2 A Taxonomy of Deference: Deference and Structures

of Authority in International Adjudication 105

viii Contents

www.cambridge.org/9781108490979
www.cambridge.org


Cambridge University Press
978-1-108-49097-9 — Judging at the Interface
Esmé Shirlow 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

5 Conclusive Decision-Making Authority: Deference

as Submission or Control 113

5.1 Deference as Submission 113

5.2 Deference as Control/Dismissal 123

5.3 Conclusions 128

6 Suspensive Decision-Making Authority: Deference

as Deferral and Abstention 129

6.1 Deference as Deferral 130

6.2 Deference as Abstention 139

6.3 Conclusions 152

7 Concurrent Decision-Making Authority: Deference as Restraint,

Reference, and Respect 153

7.1 Deference as Restraint 153

7.2 Deference as Reference 170

7.3 Deference as Respect 174

7.4 Conclusions 193

part iii the systemic role of deference in international

law

8 Deference in Different Times and Contexts 197

8.1 Comparing Approaches to Deference in Different Times and

Contexts 198

8.2 The Treatment of Deference in Different Regimes 200

8.3 The Treatment of Deference over Time 211

8.4 Conclusions 219

9 The Systemic Implications of Deference in International

Adjudication 221

9.1 Conceptualising the Relationship between International

and Domestic Decision-Makers: The Limits of Recourse to

Domestic Analogies 222

9.2 Deference as a Lens for Mapping the Relationship between

the International and Domestic Legal Orders 229

9.3 Conclusions 237

Contents ix

www.cambridge.org/9781108490979
www.cambridge.org


Cambridge University Press
978-1-108-49097-9 — Judging at the Interface
Esmé Shirlow 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

10 Bringing Principles into Practice: Grappling with Deference in

International Adjudication 239

10.1 Is There a Place for Deference in International

Adjudication? 239

10.2 Can (or Should) Approaches to Deference be ‘Fixed’? 241

10.3 Towards a Framework for Analysing Deference

to State Decision-Making in International Adjudication 246

10.4 Conclusions 266

Conclusion

Deference as a Story of International Law and Adjudication 268

A Sovereignty 268

B Power 270

C Conflict, Continuity and Change 272

Appendix Data Tables 276

References 284

Index 333

x Contents

www.cambridge.org/9781108490979
www.cambridge.org


Cambridge University Press
978-1-108-49097-9 — Judging at the Interface
Esmé Shirlow 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Figures

4.1 Array of devices used by international adjudicators to analyse

domestic decision-making page 106

4.2 Array of modes of deference and types of authority 108

4.3 Modes of deference and illustrative devices 110

8.1 Applications of modes of deference by adjudicators in each

regime (majority decisions) 201

8.2 Frequencies of application of each mode of deference in Grand

Chamber/non-Grand Chamber and ICSID/non-ICSID majority

decisions 204

8.3 Approaches to structuring authority adopted by adjudicators in

each regime (majority decisions) 206

8.4 The decision-makers benefitting from the differing modes of

deference (majority decisions) 209

8.5 Justifications cited for according deference to domestic

decision-making (majority decisions) 210

8.6 Applications of modes of deference over time (average per year:

majority and dissenting opinions) 213

8.7 Applications of modes of deference, according to the view

of authority adopted (majority decisions; raw totals) 214

8.8 Structures of authority in ECtHR and investment tribunal

decisions (raw totals: majority decisions) 215

8.9 Structures of authority in ECtHR and investment tribunal

decisions (proportion per three-year split: majority decisions) 216

8.10 Grounds cited for according deference as respect (majority

decisions) 218

9.1 The connection between structures of law, structures of authority

and modes of deference 238

xi

www.cambridge.org/9781108490979
www.cambridge.org


Cambridge University Press
978-1-108-49097-9 — Judging at the Interface
Esmé Shirlow 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Tables

2.1 Key features of the four adjudicative bodies under review page 60

3.1 Database overview 83

xii

www.cambridge.org/9781108490979
www.cambridge.org


Cambridge University Press
978-1-108-49097-9 — Judging at the Interface
Esmé Shirlow 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Foreword by Judge James Crawford

State sovereignty, ‘the fundamental principle . . . on which the whole of

international law rests’,1 has long exerted a significant constraint on inter-

national lawyers. Seen as the State’s plenary and exclusive legal competence

(externally as well as internally), sovereignty is at once the vehicle enabling the

creation of international law and the outer limit of its reach. Both attributes

were affirmed by the first permanent international court in its early days,

which shows the importance paid to international dispute settlement institu-

tions for as long as the system of international law creation and enforcement

remains substantially decentralised. The key question is that of the relation-

ship between international and domestic legal competence, and to what

extent it entails a pattern of deference. It is that question that Esmé Shirlow

examines in this work.

There are two types of risk with such a challenging project. The first relates

to focus. Some studies of this kind craft elaborate theoretical accounts of the

normative vices and virtues of various models already identified; others

engage in a scrupulous analysis of the textual and contextual data extracted

from the body of case law. Yet both approaches are likely to present

a distorted image of the subject under scrutiny. The second risk, associated

with the first, concerns lighting, or colouring. It may be tempting to treat

indeterminate concepts such as ‘deference’ in dispositive terms, painting

a black-and-white image of instances in which the concept is either observed

or not; this might help to handle an otherwise untameable concept and to fit

practice into preconstructed charts and tables. Yet such an approach ignores

subtle variations in the use of the concept and different shades of the

case law.

1 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Merits, Judgment, ICJ Reports 1986, p. 14 (para. 263).
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Dr Shirlow skilfully avoids both these risks, adopting instead a more

nuanced approach both as regards her methodology and her conclusions.

With respect to methodology, the study scrutinises an impressive pool of

case law from four judicial regimes, extrapolating elaborated yet recognisable

patterns on the question of deference. With respect to substance, Dr Shirlow

insightfully traces the doctrinal and theoretical underpinnings of each of these

identified patterns, assessing the implications of the various approaches to

deference for the structure of the international legal system.

In his Lalive Lecture delivered a decade ago, David Caron pictured inter-

national courts as partners with domestic organs – notably domestic courts – in

upholding the rule of law, and hailed the margin of appreciation and the

degree of discretion as avenues to acknowledge the States’ role in this collect-

ive enterprise.2 The functions of international courts had long been at the

heart of his interests, as a key to appreciate their performance and interactions

with other institutions, international and domestic. Dr Shirlow builds upon

his collaborative view of international and domestic institutions and demon-

strates that international and domestic decision-making are not – or do not

need to be – antagonistic but instead can complement one another, benefit-

ting from their relative strengths.

In doing so she affirms that the concept of decision-making authority, and of

sovereignty upon which it rests, constantly evolves. She reminds us as inter-

national lawyers – whether government officials, international adjudicators,

academics, or practitioners – of our shared duty to help it ensure that it evolves

in desirable directions.

James Crawford

International Court of Justice

2 DCaron, ‘International Courts and Tribunals: Their Roles amidst a World of Courts’ (2011) 26
ICSID Review Foreign Investment Law Journal 1, 12.

xiv Foreword by Judge James Crawford
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(Popović joined by Gyulumyan), 7 February 2013, 127

‘Former King of Greece’ – Former King of Greece and others v. Greece

(Grand Chamber), Judgment, 23 November 2000, 121–122

‘Fredin’ – Fredin v. Sweden (No 1), Judgment, 18 February 1991, 165

‘Gasus’ – Gasus Dosier und Fordertechnik GmbH v. The Netherlands,

Dissent/Separate Opinion (Foighel, Russo and Jungwiert), 23 February 1995, 125

‘Gaygusuz’ – Gaygusuz v. Austria, Judgment, 16 September 1996, 102

‘Gnecchi’ – Gnecchi and Barigazzi v. Italy, Judgment, 15 November 2002, 165

‘Grant’ – Grant v. United Kingdom, Judgment, 23 May 2006, 144

‘Grigaliuniene’ – Grigaliuniene v. Lithuania, Judgment, 23 February 2016, 182

‘Guberina’ – Guberina v. Croatia, Judgment, 22 March 2016, 99, 182

‘Hakansson’ – Hakansson and Sturesson v. Sweden, Judgment,

21 February 1990, 97, 147

‘Handyside’ – Handyside v. United Kingdom, Judgment, 7 December

1976, 117

‘Herrmann’ – Herrmann v. Germany (Grand Chamber),

Dissent/Separate Opinion (Pinto De Albuquerque), 26 June 2012, 165, 187
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