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BEYOND THE ALGORITHM

In Beyond the Algorithm: Qualitative Insights for Gig Work Regulation, Deepa Das
Acevedo and a collection of scholars and experts show why government actors must go
beyond mass surveys and data-scrubbing in order to truly understand the realities of gig
work. The contributors draw on qualitative empirical research to reveal the narratives
and reallife experiences that define gig work, and they connect these insights to policy
debates being fought out in courts, town halls, and even in Congress itself. The book also
bridges academic and nonacademic worlds by drawing on the experiences of drivers,
journalists, and workers” advocates who were among the first people to study gig work
from the bottom up. This book is a must-read for anyone interested in gig work, the legal
infrastructure surrounding it, and how that infrastructure can and must be improved.

Deepa Das Acevedo is a legal anthropologist and an assistant professor of law at the
University of Alabama. Her scholarship draws on original fieldwork among gig workers,
policymakers, and workers” advocates, and has been published in several law reviews. She
cochairs the Collaborative Research Network on Labor Rights of the Law and Society
Association and chairs the Section on Law and Anthropology of the American
Association of Law Schools.
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Foreword

Catherine L. Fisk

“Gig work” and the “gig economy” are among the most overused terms and the least
understood phenomena in the contemporary policy landscape. And, as one chapter
in this book astutely observes, they are among the most hyped, in ways that have
influenced the development of the industry and policymaking about it. Beyond the
well-known app-based or web-based markets for services like Uber, Lyft, Taskrabbit,
and so forth, there lies a huge, ill-defined, and (to some) confusing welter of
companies that provide services to consumers through the labor of people who
contract with the company on terms that have become quite controversial. And even
as to the most familiar of the companies — the ride-hailing and delivery service
companies like Uber, Lyft, and Postmates — there is an interesting combination of
familiarity (many love the convenience of summoning a ride or food delivery with
a few taps on a smartphone) and mystery (do the drivers earn a fair or adequate
income? If not, what can be done?). This timely, creative, and ambitious book aims
to shed light on the work of the gig economy, on what we know and don’t know about
the work, and about how law does and should regulate working conditions in this
segment of the economy.

The question of whether or which minimum labor standards laws should govern
gig economy work has been controversial for years, and especially since California
adopted the so-called ABC test for distinguishing employees, who are entitled to the
protections of minimum labor standards laws, from independent contractors, who
are not." California companies must comply with all minimum labor standards laws
unless their workers are (1) free from the company’s control in performing the work;
(2) the work is outside the usual course of the company’s business; and (3) the worker
is customarily engaged in an independent occupation of the same nature as that
involved in the work performed.* Litigation and the media frenzy surrounding the
new law portray sharp differences of opinion — and no agreement on the facts —

' California first adopted the ABC test in a 2018 court decision Dynamex Operations West, Inc.
v. Superior Court, 4 Cal. sth go3 (2018), and then codified and extended it through legislation effective
January 1, 2020, Cal. Lab. Code § 2750.3.

> Cal. Lab. Code § 2750.3.
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regarding whether workers and companies benefit from treating workers as employ-
ees. Will the new law eliminate the schedule flexibility that workers desire? Will it
destroy the app-based business model? Into this fog of partisan rancor and disagree-
ment about the facts, the chapters of this book shine clear light.

As the California legislature debated the legislation adopting the ABC test,
unions, worker advocates, and some large app-based service companies negotiated
behind the scenes to carve out a partial exemption from the new law for companies
that recognized a union for their workers.> Among the questions in those negotia-
tions were fundamental issues of worker preference and policy design. Do app-based
drivers want a union? What should a union bargain over, and how would it get
leverage to improve wages, benefits, and other working conditions through negotia-
tion? What legal protections should or can a state grant to a union for independent
contractors, given that business groups have staunchly insisted in litigation else-
where that collective bargaining by independent contractors violates antitrust law?
This book provides creative, rigorous, valuable empirical research to address these
questions.

The issues discussed in this book are both new and old. They are new in the sense
that technology has enabled companies to coordinate (or, as critics might say,
control) a vast workforce with great ease, and to ensure good customer service
while paying the lowest wages necessary to induce workers to work. Thus the “gig
economy” has the veneer of innovation and disruption (as Silicon Valley boosters
love to say). But short-term or episodic work is as old as modern capitalism. In the
early twentieth century, when labor had pushed states to adopt laws providing for
minimum wages and social welfare protections funded by payroll taxes, companies
figured out that they could lower wages and avoid payroll taxes by treating their
workers as independent contractors (or, as they were called in those days, peddlers).
So bakeries, dairies, and other companies fired all the drivers they had employed to
deliver their goods to stores and sold their fleets of trucks to the drivers who then set
themselves up as peddlers.* Something similar happened in the entertainment
industry in the late 1940s, when movie studios, faced with declining movie atten-
dance, revamped their business model to transform their stables of writers, directors,
actors, and tech people into short-term contractors.®

Whether in trucking, entertainment, construction, or many other sectors, the
workers who fared best in gig work were those who figured out how to negotiate

3 Kate Conger & Noam Scheiber, California Labor Bill, Near Passage, Is Blow to Uber and Lyft, N.Y.
TimEs (Sept. 9, 2019).

+ See Bakery Drivers Local 8oz v. Wohl, 315 U.S. 769, 770 (1942) (accepting trial court finding that after
the Social Security Act and New York unemployment compensation act imposed payroll taxes, the
number of independent contractors among bakery delivery drivers in New York City increased from
less than 50 to over 500 as bakeries fired drivers and sold their trucks to them for nominal amounts and
continued to contract with them to deliver goods).

> Catherine L. Fisk, Hollywood Writers and the Gig Economy, 2017 U. CHI. LEc. F. 177.
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collectively for pay and benefits. Hollywood, for example, has been a gig economy
for half a century, and the guilds and unions that represent workers negotiate on
a sectoral basis for pay and portable benefits to enable workers to survive (and, in
some cases, to thrive) in an industry characterized by unpredictable short-term
employment punctuated by periods of unemployment.® The employee—indepen-
dent contractor distinction for truckers did not matter (much) when the Teamsters
Union was strong.” Unionized construction work has enabled workers to control the
job-matching process (through hiring halls), to train new workers (though appren-
ticeship programs), to monitor safety (through union trainings and contractual
protections), and to have portable benefits. Scholars and journalists have documen-
ted the strengths and weaknesses of these regimes and, especially, the extent of, the
reasons for, and the impact of their decline.” What policymakers, scholars, students,
and activists need to know, however, is how to build something new in gig work as it
exists today. The need for a new approach has become even more acute as the
coronavirus pandemic and unemployment levels reaching levels not seen since the
Great Depression have revealed the devastating economic and health consequences
of the gig economy’s massive shift of risk from enterprises to workers.

This book provides important insights into that question through its thought-
provoking combination of empirical and legal analyses by academics and observers
or participants in the gig economy. It provides a window into what Uber drivers think
about their working conditions, what they want from law and from a union, and how
Uber’s End User License Agreement (the contract between drivers and the com-
pany) in combination with Uber’s algorithmic management undermines driver
independence. It fills a huge gap in the literature about how care workers find
jobs on technology platforms. It provides data and analysis to inform tax policy for
gig work, transportation planning for local governments, and to explain why workers
get (and feel) “stuck” in app-based gig work even though they started it only as
a stopgap. As Harry Campbell (an Uber driver, former acrospace engineer, and
author) observes in his chapter, it is extremely “important for regulators to listen to,
and understand the lives of the rideshare drivers they are trying to regulate.” Indeed
itis. This book does a huge service by helping all of us who read it to understand a bit
about the work lives of the people who comprise the gig economy.

® Seeid.
StEVE VisceLLl, THE Bic Ric: TRUCKING AND THE DECLINE OF THE AMERICAN DREAM (2016).
See, e.g., JAKE ROSENFELD, WHAT UNIONS NO LONGER DO (2014).
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