
Cambridge University Press
978-1-108-48650-7 — New Private Law Theory
Stefan Grundmann , Hans Micklitz , Moritz Renner 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

Index

Achnacarry Agreement (1928), 477
Ackermann, Josef, 370
Acquis Group, 441, 446
Adoption, 67
Adorno, Theodor, 42, 104
Advertising, information and, 238–9
Affirmative action, 202, 266
Agency relationship in corporations
agency costs and, 384–8
bankruptcy, risk of, 387–8
capital markets and, 386
covenants limiting risk, 387
debt capital and, 383, 386–8
network of contracts and, 383–4
organization theory and, 397
overview, 369, 373–4, 389–90
ownership structure versus capital structure,

383, 388
private law and, 388
property rights theory and, 382–3, 388
risky investments, incentive for, 386–7
share capital and, 383, 385–6
texts of reference, 372
transaction costs and, 384

Aguilera, Ruth, 125, 127, 128
Ahlering, Beth, 117–18, 127, 417
Akerlof, George, 232–3, 234, 238, 239, 241–6, 247, 398,

400, 507–8. See also Information and private law
Alchian, Armen, 413
Alexy, Robert, 157–8
Alienation, 42
Alimony, 512–13
Allocative efficiency, 380
amazon.com, 248
American critical legalism, 163
American legal realism
critical legal studies and, 42, 163 et seq.
formalism versus, 60, 195–6
judges, role of, 159
legal history and, 119

overview, 37
American Revolution (1775), 195–6
Amsterdam Treaty (1999), 460
Amstutz, Marc, 468
Anchoring, bias of, 226–7
Anti-Discrimination Directive (EU), 261–2
Anti-discrimination law

affirmative action and, 202, 266
customer preferences and, 8, 262, 268–9
direct discrimination and, 8–9
distribution agents and, 267–8, 269–70
equal choice, compatibility with, 264
in European Union, 258, 261–2
feminist legal theory and, 262, 266
freedom of contract and, 267
in Germany, 263–4
immigration and, 262
indirect discrimination, 268
indirect indirect discrimination, 268–9
material justice in private law, racial discrimination

and, 198
mixed-race persons and, 193, 201, 202, 203, 204
overview, 261–2, 270–1
private power and, 258
quotas and, 202
sex differences approach, 265–7
sex inequality approach, 265, 266–7
sexual harassment, 264–7
social models and, 264–5
texts of reference, 262–3
in United States, 261, 270

Antitrust law
competition and, 252–3
constitutionalization of private law and, 176–8
economic approach to, 406
in European Union, 255
in Germany, 176–7, 250, 251
in Italy, 176–7
monopolies and, 252–3
multilevel governance and, 462–3

517

www.cambridge.org/9781108486507
www.cambridge.org


Cambridge University Press
978-1-108-48650-7 — New Private Law Theory
Stefan Grundmann , Hans Micklitz , Moritz Renner 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

Antitrust law (cont.)
New Brandeis School, 248, 253
ordo-liberalism and, 252
organizational contracts, bilateral monopoly and,

326–7
private power and, 251–2
takeovers and, 406, 407–8 (See also Takeovers)
in United States, 176, 251

Application-oriented nature of private law, 3
Arbitration
in organizational contracts, 327–8
transnational law and, 481

Aristotle, 43, 122–3, 217
Armour, John, 128
Arrow, Kenneth, 87
Asclepius, 401–2
Atiyah, Patrick Selim, 194–5
Auer, Marietta, 1
Austin, John L., 52, 98, 127
Australia, shareholder protection rights in, 124–5
Austria
Civil Code, 277, 439
codification of private law in, 182, 439
Nationalökonomie in, 3
tort law in, 277

Autopoiesis, 99
Availability, bias of, 226

Bachmann, Gregor, 484–5
Bank, Steven, 126, 127
Bankruptcy
agency relationship in corporations and, 387–8
takeovers and, 406

von Bar, Christian, 441
Bargaining. See Negotiation
de Beauvoir, Simone, 143
Beck, Ulrich, 272–4, 283–4, 289, 292–7. See also

Tort law
Becker, Gary, 331
Behavioural economics
bias and, 221–2
private law and, 73
status-related rights and, 346, 349

Behavioural science
bias, contract law and, 210, 221–8 (See also Bias)
bounded rationality and, 90, 92

Belgium, shareholder protection rights in, 125
Ben-Porath, Yoram, 490
Benson, Peter, 2
Bentham, Jeremy, 52, 121
Berle, Adolf A., 255, 362, 372, 374–82, 383, 412. See also

Ownership versus control of corporations
Berle-Means corporations, 373
Berman, Harold J., 120, 473
Bernatzik, Edmund, 348, 350

Bernholz, Peter, 465
Bernstein, Lisa, 30, 31, 484–5, 487–91, 492. See also

Private ordering
Berthelemy, M., 350
Bezos, Jeff, 370
Bhopal chemical disaster, 293, 429, 432
Bias

of anchoring, 226–7
of availability, 226
bounded rationality and, 222–5
contract law and, 210, 221–9
heuristics and, 225–6
negotiation and, 223–5
prospect theory and, 222
of representativeness, 226

Big data, 240–1
Bingham, Tom (Lord), 445
von Bismarck, Otto, 199, 285
Bix, Brian, 484–5
Blair, Tony, 342, 352, 354
Blankenburg, Erhard, 194–5
Bloch, Ernst, 187
Blood doping in sports, 248–9
Blum, Walter, 287
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298, 304, 308, 312–13, 314
Gruber (2005), 341, 350–1, 357, 358–9
Janecek decision (2008), 192
labour law in, 448
Manfredi v. Lloyd Adriatico Assicurazioni SpA

(2006), 178
multilevel governance and, 460
Pringle v.Government of Ireland (2012), 454–6, 470–1
Rewe Zentrale v. Bundesverwaltung für Branntwein

(1979), 110–12, 123, 125–6, 128
Schmitt v. TÜV Rheinland LGA Products GmbH

(2017), 272, 289–90, 291, 297
status-related rights in, 341, 350–1, 357, 358–9

European internal market, 267, 357, 358, 458, 460,
461–2, 467–8

European Law School, 445
European Parliament, 110, 116, 177, 182, 183–4, 191, 274
European Society for Comparative Legal History, 116
European Stability Mechanism (ESM), 454–6, 470–1

Index 523

www.cambridge.org/9781108486507
www.cambridge.org


Cambridge University Press
978-1-108-48650-7 — New Private Law Theory
Stefan Grundmann , Hans Micklitz , Moritz Renner 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

European Stewardship Codes, 432
European Union. See also specific country
Academic Draft Common Frame of Reference, 183,

191, 281, 441, 446
Anti-Discrimination Directive, 261–2
anti-discrimination law in, 258, 261–2
antitrust law in, 255
Banking Union, 502–3
Capital Requirements Directive IV, 387
Circular economy, 190
Common Agricultural Policy, 461
common foundations of law in, 110–11
consumer law in, 346
Consumer Sales Directive, 404
contract law in, 175
Corporate social responsibility (CSR) in, 419,

421, 432
digital technology in, 301–2, 304
E-Commerce Directive, 497
family law in, 174
free movement of goods in, 110–12
functional method in private law in, 441
Law and Economics in, 292
law as a product in, 452
organizational contracts in, 319
privacy law in, 298
Product Liability Directive, 279, 285–6
product liability in, 279
Sales Directive, 319
Takeover Directive, 368, 392
tax avoidance in, 449
tort law in, 289–90, 296
transaction costs in, 76–7
transfer of law in, 440–1
varieties of capitalism (VoC) and, 424

European University Institute, 445
Evolution, 402
Ewald, François, 284
Executive pay, 385
Existentialism, 143

Faber, Malte, 465
Facebook, 496–7, 510
Family law
alimony, 512–13
child custody, 512–13
child support, 512–13
constitutionalization of private law and, 174
Critical legal studies and, 67
divorce, private ordering in, 511–15
in European Union, 174
feminist legal theory and, 67
in France, 174
no-fault divorce, 512
patrimony, 512–13

private ordering in, 484, 511–15
private power and, 251
sociology and, 67

Federalism
law as a product in federal states, 449
multilevel governance (See Multilevel governance)

Feminist legal theory
anti-discrimination law and, 262, 266
family law and, 67
material justice in private law and, 202

Fiduciary duties, private ordering and, 493–4
Firms. See Theory of the firm (Coase)
Fischel, Daniel, 448
Fischer-Lescano, Andreas, 96
Flume, Werner, 175
Ford, Henry, 431
Formalism

American legal realism versus, 60, 195–6
legal formalism, 60
material justice replacing, 193–4, 199 (See also

Material justice in private law)
social question and, 347

Forsthoff, Ernst, 463
Foucault, Michel, 249–51, 252, 256–60. See also Private

power and private law
France

CodeCivil, 68, 182, 184, 185, 186, 187–8, 198, 277, 281,
282, 284–6, 343, 344–5, 347, 404, 439

Code Napoléon, 182
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Kübler, Friedrich, 181, 186–8, 190. See also democra-

tization of private law
Kuhn, Thomas, 256
Kumm, Mattias, 25, 169

Labour constitution, 26
Labour law, 354
Lando, Ole, 441
Lando Group, 441, 445
Language, discourse theory and, 104
La Porta, Rafael, 11, 112–13, 117, 123–7. See also Legal

origin theory
Lasalle, Ferdinand, 355
Latvia, private law in, 183

528 Index

www.cambridge.org/9781108486507
www.cambridge.org


Cambridge University Press
978-1-108-48650-7 — New Private Law Theory
Stefan Grundmann , Hans Micklitz , Moritz Renner 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

Law and Economics
corporations and, 360, 394, 395–6, 404, 405
in European Union, 292
interdisciplinary approach to private law compared,

2, 15–17
in jurisprudence, 11
Law and Society Movement compared, 62
Legal Origin Theory and, 117
negligence and, 36
popularity of, 1
private ordering and, 29–31, 484 (See also Private

ordering)
redistribution, freedom of contract and, 208
sociology and, 60–1, 63, 68, 331, et seq., 488, 504–506
status related rights and, 346
tort law and, 280, 286, 292
in United States, 72

Law and Society Movement, 29, 62, 63
Law as a product
criticisms of, 450–1
definition of appropriate market, 450–1
Delaware effect and, 438–9, 443, 446, 447, 449–50
in federal states, 449
functional method in private law versus, 443
overview, 437, 438, 451–3
regulatory competition and, 446–9, 450–1
texts of reference, 437–9
United States, European Union contrasted, 452

Legal formalism, 60
Legal history
Cassis de Dijon case and, 111–12
comparative law, relationship to, 113–16
Critical Legal Studies and, 119
debate regarding, 113
democratization of private law and, 186
evolution of, 118–19
insufficiency of, 123
intellectualism and, 122–3
interdisciplinary approach to private law and, 18
Judeo-Christian culture and, 119
law as system of rules in, 119
legalism and, 122
Marxism and, 113
material justice in private law and, 197
overview, 112, 128
personalism and, 121–2
phases of European legal history, 119–21
social question in, 121
texts of reference, 112–14

Legalism, legal history and, 122
Legal norms, sociology and, 64
Legal origin theory (LOT)
common law versus civil law, 124–7
comparative law contrasted, 117
lack of law, criticism based on, 127

law and economics and, 117
legal culture, criticism based on, 126–7
methodology of, 113
overview, 112–13, 128
prominence of, 117–18
shareholder protection rights and, 123–6
texts of reference, 112–14
transfers between legal orders in, 124
variables, criticism based on selection of, 126
varieties of capitalism (VoC) and, 417, 427

Legal positivism
compatibility with hermeneutics, 13–14
critical theory versus, 53
discourse theory compared, 107
functional method in private law and, 444
Grundnorm and, 41, 52
hermeneutics compared, 41–2
innovation in, 53, 54–7
inside versus outside question and, 39–41
interpretation in, 53, 54–7
material justice in private law versus, 197
morality and, 39–41, 51–3
open society and, 53–4
overview, 57–8
Oxford positivism, 41
pluralism in, 53, 54–7
private law theory and, 36
systems theory compared, 101, 103
traditional positivism, 54
transnational law versus, 476
values in private law and, 158–9

Legal realism
American legal realism (See American legal

realism)
values in private law and, 159–60, 162–3, 164

Legislation
constitutional law, statutory regulation and, 26–8
discourse theory and, 107–8
organizational contracts and, 328
scope of law and, 515–16
sociology and, 66
systems theory and, 102

Legrand, Pierre, 114, 425
Lehman Brothers, 191, 293, 294, 421
Lele, Priya, 128
Lenders

contractual obligations of, 59–60, 64, 65
one-off fees, 95, 100–1
responsible lending and, 207–8, 220
subprime lending, 207, 219, 220

Lessig, Lawrence, 298–300, 301–8, 309, 311,
312, 313–14. See also Digital technology and pri-
vate law

Lex digitalis, 309–10
Lex mercatoria, 478–80

Index 529

www.cambridge.org/9781108486507
www.cambridge.org


Cambridge University Press
978-1-108-48650-7 — New Private Law Theory
Stefan Grundmann , Hans Micklitz , Moritz Renner 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

Liability in tort law. See also Tort law
enterprise liability, 278, 288–90
organizational liability, 278
product liability, 278–9, 285–6
strict liability, 280, 285–6, 287–8
vicarious liability, 278

Liberalism, status-related rights and, 351–4
Liberal market economies (LMEs)
comparative law and, 417
co-ordinated market economies (CMEs) versus,

418–19, 425, 427
overview, 417
tort law in, 278

Liberia, regulatory competition in, 447
Libertarian paternalist theory of regulation, 203–4
Lieder, Jan, 127, 128
Lisbon Summit (2000), 419–20, 421, 468
Lithuania, private law in, 183
Living law, 29, 30, 60
Llewellyn, Karl, 60, 119
LMEs. See Liberal market economies (LMEs)
Loan Market Association (LMA), 64, 65
Lomfeld, Bertram, 96
London School of Economics, 396
Lopez-de-Silanes, Florencio, 11, 112–13, 117, 123–7. See

also Legal Origin Theory
LOT. See Legal origin theory (LOT)
Luhmann, Niklas, 30, 45, 50–1, 69, 95–104, 105, 108,

258, 310, 335, 474, 478, 480, 503. See also Systems
theory

Lukes, Steven, 250
Luther, Martin, 402
Lycée Franco-Allemand, 396
Lysenko, Trofim, 256

Maastricht Treaty (1991), 177, 296, 454, 457, 460
Macaulay, Stewart, 317–18, 320–4, 337–8, 490, 509. See

also Organizational contracts
MacCormick, Neil, 341–3, 351–4, 355, 357, 358. See

also Status-related rights
MacKinnon, Catharine, 262–3, 264–7, 268, 269, 270.

See also Anti-discrimination law
Macneil, Ian, 317, 318–19, 323–4, 333
Maine, Henry, 67
Malfeasance, 505, 507–8
Mann, Frederick Alexander, 479
Manne, Henry, 139, 240–1, 250, 367, 391, 394–6,

404–13. See also Takeovers
Manning, Bayless, 375
Marginal utility of money, 290
Market instruments versus hierarchies, 505, 508–9
Market order, 135, 152–3, 154–5, 213
Market rationality test, 111
Markets
bipolar market-firm relationship rejected, 333–5

contract law and, 216
freedom of contract and, 216
institutional economics and, 85–6
networks distinguished, 335
platform markets, 255

Markovits, Daniel, 218–19
Marriage, 67
Marshall Islands, regulatory competition in, 447
Marx, Karl, 69, 344, 506
Marxism

critical theory and, 42
discourse theory versus, 104
legal history and, 113
ordo-liberalism versus, 142, 254–5
status-related rights and, 351–4

Masferrer, Aniceto, 116
Material justice in private law

civil rights and, 193, 201, 202, 203, 204
communitarian nature of, 200
consumer law and, 199
courts, role of, 199
democracy versus liberalism and, 198–9
evolution of, 196
feminist legal theory and, 202
freedom versus equality and, 198–9, 203–4
lack of institutional analysis, 203
legal history and, 197
legal positivism versus, 197
libertarian paternalist theory of regulation and,

203–4
natural law versus, 197–8
overgeneralized classifications and, 202–3
overview, 193, 203–4
proceduralist understanding of law and, 194–5, 201
racial discrimination and, 198
as replacing formalism, 193–4, 199
social model of private law and, 194, 197–200
socio-economic issues and, 198–9
state, role of, 200–1
texts of reference, 194–5
welfare state model of, 194, 200–3

Maturana, Humberto, 99
Mauss, Marcel, 214
Max-Planck Institute, 444
Means, Gardiner, 362, 372, 374–82, 383, 412. See also

Ownership versus control of corporations
Meckling, William, 361, 362, 366, 372, 382–9, 397.

See also Agency relationship in corporations
Mediterranean model, 417, 427
Die Meistersinger (Wagner), 54
Menger, Anton, 4, 187, 188, 196, 356
Mengoni, Luigi, 135, 152–3, 154–5
Mergers. See Takeovers
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