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The Deviant Prison

Early nineteenth-century American prisons followed one of two domi-
nant models: the Auburn System, in which prisoners performed factory-
style labor by day and were placed in solitary confinement at night,
and the Pennsylvania System, where prisoners faced 24-hour solitary
confinement for the duration of their sentences. By the close of the
Civil War, the majority of prisons in the United States had adopted
the Auburn System — the only exception was Philadelphia’s Eastern
State Penitentiary, making it the subject of much criticism and a fas-
cinating outlier. Using the Eastern State Penitentiary as a case study,
The Deviant Prison brings to light anxieties and other challenges of
nineteenth-century prison administration that helped embed our prison
system as we know it today. Drawing on organizational theory and
providing a rich account of prison life, the institution, and key actors,
Ashley T. Rubin examines why Eastern’s administrators clung to what
was increasingly viewed as an outdated and inhumane model of prison
—and what their commitment tells us about penal reform in an era when
prisons were still new and carefully scrutinized.

Ashley T. Rubin is Assistant Professor in the Department of Sociology at
the University of Hawai‘i at Manoa. Her work has been published in top
international journals for interdisciplinary studies of law, punishment,
and criminology and has appeared as a TEDx talk.

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

Cambridge Historical Studies in American Law and Society

Recognizing legal history’s growing importance and influence, the goal
of this series is to chart legal history’s continuing development by
publishing innovative scholarship across the discipline’s broadening
range of perspectives and subjects. It encourages empirically creative
works that take legal history into unexplored subject areas, or that
fundamentally revise our thinking about familiar topics; it also encour-
ages methodologically innovative works that bring new disciplinary
perspectives and techniques to the historical analysis of legal subjects.

Series Editor

Christopher Tomlins
University of California, Berkeley

Previously published in the series:
Ashley T. Rubin, The Deviant Prison: Philadelphia’s Eastern State Penitentiary and the
Origins of America’s Modern Penal System, 1829-1913

Nate Holdren, Injury Impoverished: Workplace Accidents, Capitalism, and Law in the
Progressive Era

Catherine Wells, Oliver Wendell Holmes: A Willing Servant to an Unknown God

Michael F. Conlin, The Constitutional Origins of the American Civil War

Angela Fernandez, Pierson v. Post, The Hunt for the Fox: Law and Professionalization
in American Legal Culture

Justin Desautels-Stein, The Jurisprudence of Style: A Structuralist History of American
Pragmatism and Liberal Legal Thought

William Kuby, Conjugal Misconduct: Defying Marriage Law in the Twentieth-Century
United States

Rebecca E. Zietlow, The Forgotten Emancipator: James Mitchell Ashley and the
Ideological Origins of Reconstruction

Robert Daniel Rubin, Judicial Review and American Conservatism: Christianity,
Public Education, and the Federal Courts in the Reagan Era

Matthew Crow, Thomas Jefferson, Legal History, and the Art of Recollection

Oren Bracha, Owning Ideas: The Intellectual Origins of American Intellectual Prop-
erty, 1790-1909

Anne Twitty, Before Dred Scott: Slavery and Legal Culture in the American Conflu-
ence, 1787-1857

Leia Castafieda Anastacio, The Foundations of the Modern Philippine State: Imperial
Rule and the American Constitutional Tradition in the Philippine Islands, 1898—
1935

Robert Deal, The Law of the Whale Hunt: Dispute Resolution, Property Law, and
American Whalers, 1780-1880

Sandra F. Vanburkleo, Gender Remade: Citizenship, Suffrage, and Public Power in the
New Northwest, 1879-1912

Reuel Schiller, Forging Rivals: Race, Class, Law, and the Collapse of Postwar
Liberalism

Ely Aaronson, From Slave Abuse to Hate Crime: The Criminalization of Racial
Violence in American History

Stuart Chinn, Recalibrating Reform: The Limits of Political Change

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

Ajay K. Mehrotra, Making the Modern American Fiscal State

Yvonne Pitts, Family, Law, and Inheritance in America: A Social and Legal History of
Nineteenth-Century Kentucky

David M. Rabban, Law’s History

Kunal M. Parker, Common Law, History, and Democracy in America, 1790—-1900

Steven Wilf, Law’s Imagined Republic

James D. Schmidt, Industrial Violence and the Legal Origins of Child Labor

Rebecca M. McLennan, The Crisis of Imprisonment: Protest, Politics, and the Making
of the American Penal State, 1776-19471

Tony A. Freyer, Antitrust and Global Capitalism, 1930-2004

Davison Douglas, Jim Crow Moves North

Andrew Wender Cohen, The Racketeer’s Progress

Michael Willrich, City of Courts: Socializing Justice in Progressive Era Chicago

Barbara Young Welke, Recasting American Liberty: Gender, Law and the Railroad
Revolution, 1865-1920

Michael Vorenberg, Final Freedom: The Civil War, the Abolition of Slavery, and the
Thirteenth Amendment

Robert J. Steinfeld, Coercion, Contract, and Free Labor in the Nineteenth Century

David M. Rabban, Free Speech in Its Forgotten Years

Jenny Wahl, The Bondsman’s Burden: An Economic Analysis of the Common Law of
Southern Slavery

Michael Grossberg, A Judgment for Solomon: The d’Hauteville Case and Legal
Experience in the Antebellum South

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

CAMBRIDGE

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

For my family

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

The Deviant Prison: Philadelphia’s Eastern
State Penitentiary and the Origins of
America’s Modern Penal System, 1829-1913

ASHLEY T. RUBIN

University of Hawai‘i at Manoa

CAMBRIDGE
5 UNIVERSITY PRESS

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

CAMBRIDGE
UNIVERSITY PRESS

University Printing House, Cambridge cB2 88s, United Kingdom
One Liberty Plaza, 20th Floor, New York, NY 10006, UsA
477 Williamstown Road, Port Melbourne, vic 3207, Australia

314-321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre,
New Delhi — 110025, India

79 Anson Road, #06-04/06, Singapore 079906

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781108484947
DOI: 10.1017/9781108754095

© Ashley T. Rubin 2021

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written

permission of Cambridge University Press.

First published 2021
A catalogue record for this publication is available from the British Library.

Library of Congress Cataloging-in-Publication Data
NAMES: Rubin, Ashley T., author. | State Penitentiary for the
Eastern District of Pennsylvania.

TITLE: The deviant prison : Philadelphia’s Eastern State Penitentiary and
the origins of America’s modern penal system, 1829-1913 / Ashley T. Rubin,
University of Hawai‘i, Manoa.

DESCRIPTION: Cambridge, United Kingdom ; New York, NY :
Cambridge University Press, 2021. | Series: Cambridge historical studies
in American law and society | Includes bibliographical references and index.
IDENTIFIERS: LCCN 2020020525 (print) | LCCN 2020020526 (ebook) |
ISBN 9781108484947 (hardback) | 1SBN 9781108718882 (paperback) |
ISBN 9781108754095 (epub)

SUBJECTS: LCSH: Prisons—Pennsylvania—History—19th century. | Prison
administration—Pennsylvania—History—t9th century. |
Corrections—Pennsylvania-History—19th century. | Corrections—United
States—History—t9th century.

CLASSIFICATION: LCC HV9475.P42 E377 2021 (print) | LCC HV9475.P42 (ebook) |

DDC 365/.974811-dc23
LC record available at https://lccn.loc.gov/2020020525
LC ebook record available at https://lccn.loc.gov/2020020526

ISBN 978-1-108-48494-7 Hardback

Cambridge University Press has no responsibility for the persistence or accuracy
of URLs for external or third-party internet websites referred to in this publication
and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

Contents
List of Figures page ix
List of Tables xi
Acknowledgments xiii
List of Abbreviations xvii
A Brief Timeline Xix
Important Actors XX1
Introduction xxiii

PARTI BECOMING THE DEVIANT PRISON: ESTABLISHING THE
CONDITIONS FOR PERSONAL INSTITUTIONALIZATION

A The Context of Creation
1 Faith and Failure: Experimenting with Solitary Confinement

in America’s Early State Prisons 5

2 Born of Conflict: The Struggle to Authorize the
Pennsylvania System 35

B The Men in Charge

3 Uncertainty and Discretion: The Contours of Control at
Eastern State Penitentiary 65

4  Criticism and Doubt: The Pennsylvania System and the
Social Construction of Penal Norms 99

vii

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

viil Contents

PART II THE ADVANTAGE OF DIFFERENCE: THE PROCESS OF
INSTITUTIONALIZATION

A The Administrators’ Public Defense

5 Neutralizing the Calumnious Myths: Administrators’ Public
Defense of the Pennsylvania System 135

6 Combatting the Pains of Deviance: Organizational
Defense As Self-Defense 171

B Behind the Scenes

7 Strategic Manipulations: Acceptable and Unacceptable
Violations of the Pennsylvania System 201

8 Turning a Blind Eye: Reputation and the Limits of
Administrative Commitment 230

PART III FORCED TO ADAPT: THE CONDITIONS FOR AND
PROCESS OF DEINSTITUTIONALIZATION
A Left Behind in a New Era

9 An Alternative Status: Administrators’ Transition from

Gentleman Reformers to Professional Penologists 263
10 Fading Away: National Obscurity, Catastrophic

Overcrowding, and the Individual Treatment System 296
Conclusion 325
Appendix A Inspectors 337
Index 339

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

2.1
2.2
2.3
2.4

2.5
5.1

I0.1

Figures

Annual number of convicted offenders brought to Walnut

Street, 1787-1824

Map of Philadelphia, 1842

The facade of Eastern State Penitentiary in the 1870s
Eastern State Penitentiary in the 1870s

Inside a cell block at Eastern State Penitentiary in the
1870s

A cell at Eastern State Penitentiary in the 1870s

Official comparison of mortality rates as presented in an
annual report

Approaching overcrowding: Prisoners received and total
population, 1850-1879

10.2 Model of Eastern in the late nineteenth century, c. 1895

ix

page 14
53

54
56

57
59

148

304
310

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

CAMBRIDGE

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

Tables
3.1 Eastern’s administrative positions page 69
4.1 The debate over prison discipline, 1830-1867 ITT
A.1 Inspectors, 1829-1880 337

xi

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

Acknowledgments

Most books are the product of many people’s generosity to the author, and
this book is no exception. Over the years, I have been extremely fortunate
to receive great generosity from mentors, colleagues, and students — many
of whom I also consider friends — who encouraged me, listened to my ideas
and concerns, and read large chunks of this book project.

Some of the earliest (and longest lasting) thanks belong to my graduate
school mentors at UC Berkeley: Lauren Edelman, Malcolm Feeley, Cybelle
Fox, David Lieberman, Rob MacCoun, Justin McCrary, Charles McClain,
Rebecca McLennan, Calvin Morrill, Kevin Quinn, and Jonathan Simon.
I owe Rebecca and Jonathan an extra debt of gratitude for first intro-
ducing me to the study of punishment and then cementing my interest in
the subject early in undergraduate school. They then continued to shape
how I think about penal history throughout graduate school and beyond,
including reading and commenting on parts of this project in my years
since leaving Berkeley. I also need to thank Cal extensively for introducing
me to organizational theory, despite my initial skepticism. He deserves
further credit for helping me to think through Eastern’s impact on the
larger field and the development of prisons and innumerable other pieces
of advice and support, particularly when I had doubts about the project or
about how much it mattered. I owe the most to Malcolm for championing
me throughout graduate school and for his continued support of my
career (even seven years post-graduation).

During this time, I also benefited from the conviviality of fellow
graduate students in Berkeley’s Jurisprudence and Social Policy Program
and other departments on campus: Hillary Berk, Chase Burton, Trevor
Gartner, Daniel Kluttz, Johann Koehler, David Kwok, Nicole Lindahl,

xiil

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

xiv Acknowledgments

Brent Nakamura, Keramet Reiter, Jamie Rowen, Stephen Smith Cody,
Tobias Smith, Aaron Smyth, Christina Stevens, Sarah Tahamont, and
(other) members of the Berkeley Empirical Legal Studies (BELS) seminar.
Johann, Tobias, and Keramet in particular have continued to provide
friendship and support over the years, including reading the entire
manuscript and giving me extremely helpful feedback — thank you so
much you guys!

Since my time at Berkeley, I have been fortunate to have many
colleagues support this project in various ways. Parts of the manuscript
were read by Michael Meranze, Michael Campbell, Heather Schoenfeld,
Eric Baumer, Ted Chiricos, Deana Rohlinger, Alex Tepperman, Stephen
Tillotson, Sida Liu, Ellen Berrey, Steve Hoffman, Kim Pernell-Gallagher,
Randol Contreras, Hae Yeon Choo, Phil Goodman, Paula Maurutto, Gail
Super, Jerry Flores, Lori Sexton, Santhi Leon, Hadar Aviram, Michelle
Phelps, and Josh Page. I especially want to thank both Michaels (Meranze
and Campbell), Phil, Hadar, and Josh for their enthusiasm about the
project. Additionally, even though they were not subjected to reading my
manuscript, I wish to thank Carter Hay, John Eason, Fergus McNeill,
Katie Young, Jenny Carlson, Neda Maghbouleh, and Liz Chiarello for
their support of the project.

The resulting manuscript has benefited from further comment from
other members in the field at various talks. I have presented excerpts from
my dissertation and later book manuscript at multiple annual meetings of
the American Society of Criminology, the Law and Society Association,
the Western Society of Criminology, and the American Society of Legal
History, where I received valuable feedback. I also thank the members of
the Centre for Criminology and Sociolegal Studies at the University of
Toronto and the Department of Sociology at the University of Hawai‘i
at Manoa for their comments when I gave my first two book talks.
Additionally, I thank the rotating and permanent community of scholars
at Berkeley’s Jurisprudence and Social Policy Program and Center for the
Study of Law and Society, where I have returned several times to present
different parts of this project over the years.

In doing the nitty-gritty research through polishing various drafts
of this manuscript, I was assisted by a veritable army of research
assistants: At UC Berkeley, these were Katarina Blagojevic, Javier Garcia,
Adam Garzoli, Young Ji Kim, Nora Lambrecht, Haley Lee, and Amir
Salehzadeh, all through the Undergraduate Research Apprenticeship
Program (URAP). At Florida State University, these were Audrey Hertzler,

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

Acknowledgments XV

through the Undergraduate Research Opportunity Program (UROP),
and my graduate research assistant, Miltonette Olivia Craig. At the
University of Toronto — Mississauga, these were Rumsha Daimee and
Simona Stallone (through the Research Opportunity Program (ROP))
and Shadi Laghai, Andrew Plummer, Jonowin Terrance, Joyce Ho, and
Seema Shafei (through the University of Toronto Jackman Humanities
Scholars-in-Residence (SiR) Program). Thank you all so much for the
hours and hours of work you put into this project!

Additionally, my project has been funded by multiple organiza-
tions. From UC Berkeley, I received a Dean’s Normative Time Grant,
a BELS Fellowship, and a Jurisprudence and Social Policy Dissertation
Improvement Grant. From Florida State University, I received a Faculty
Research Library Materials Grant. From the American Philosophical
Society, I received a Library Resident Research Fellowship and a Franklin
Research Grant. I also wish to thank the staffs of the UC Berkeley Law
Library, the American Philosophical Society’s Library, the Pennsylvania
State Archives, the Philadelphia Historical Society, and Eastern State
Penitentiary, especially Valerie-Ann Lutz, Earle Spamer, Roy Goodman,
Baryard Miller, Linda Musumeci, and Scott Ziegler.

Over the years, I have published several articles using the primary
sources and some of the insights gleaned from this project. I am grate-
ful to the editors, reviewers, and friendly readers of these earlier pieces.
The two pieces that I draw on most directly both come from Law &
Social Inquiry: “Professionalizing Prison: Primitive Professionalization
and the Administrative Defense of Eastern State Penitentiary, 1829-1879”
(2018, Vol. 43, Issue 1, pp. 182—211) and “The Consequences of Prison-
ers’ Micro-resistance” (2016, Vol. 42, Issue 1, pp. 138-162).

About as early as I seriously began working to transform my disser-
tation into a book, I have received guidance and support from Chris
Tomlins. I cannot express enough my gratitude for his belief in the project
and his patient support over the years. Thank you so much for being my
editor and accepting my project into the Historical Studies in Law and
Society Series!

Finally, I wish to thank my family for their love and support over the
years. Special thanks to my mom (Ginny), dad (Bob), and brother (Pete)
for actually reading my “very academic” manuscript. The most gratitude
goes to my husband, David, who more than anyone else has lived through
the ups and downs of this project. He also read the manuscript very
carefully. Thank you, Sweetie.

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison
Ashley T. Rubin

Frontmatter

More Information

Abbreviations

ARCHIVES

APS  American Philosophical Society
HSP  Historical Society of Pennsylvania
PSA  Pennsylvania State Archives

REFORM SOCIETIES

BPDS Boston Prison Discipline Society

NYPA New York Prison Association

PSAMPP  Philadelphia Society for Alleviating the Miseries
of Public Prisons

SPPNY  Society for the Prevention of Pauperism in the
City of New York

PERIODICALS

NAR North American Review
JPDP  Pennsylvania Journal of Prison Discipline and Philanthropy

xvil

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108484947
www.cambridge.org

Cambridge University Press
978-1-108-48494-7 — The Deviant Prison

Ashley T. Rubin
Frontmatter
More Information

A Brief Timeline

Year Event

1786-1794 Significant changes to Pennsylvania penal laws and practices underway,
especially at the reconstructed Walnut Street Prison, which soon
becomes the model for proto-prisons emerging around the country.

1787 Philadelphia Society for Alleviating the Miseries of Public Prisons
(PSAMPP) is formed.

18108 Multiple efforts to reform the penal laws and practice.

1818 Construction and planning for new Western State Penitentiary in
Pennsylvania authorized under the principle of solitary confinement.

1821 Construction and planning for Eastern State Penitentiary is authorized
under the principle of solitary confinement. A hybrid system is adopted
in New York at Auburn State Prison.

1823 New York ends its reliance on long-term solitary confinement at
Auburn State Prison in favor of the Auburn System.

1825 The Boston Prison Discipline Society (BPDS), a penal reform society
and supporter of the Auburn System, is founded.

1826 Two publications call attention to insanity, illness, and death that
resulted from long-term solitary confinement at Auburn State Prison
and Maine State Prison. Western State Penitentiary opens and faces
implementation difficulties from the beginning.

1828 Pennsylvania Commissioners Shaler, King, and Wharton endorse the
Auburn System; the Eastern building commissioners endorse pure,
continuous solitary confinement.

1829 Legislation authorizes the Pennsylvania System in its final form at both
Eastern and Western. Eastern receives its first prisoner.

1833 New Jersey adopts the Pennsylvania System at its prison.

1834-1835 A legislative committee investigates various charges against Eastern’s

administrators, focusing on misuses of power, including fraud and
torture.
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XX Timeline

1838 Rhode Island adopts the Pennsylvania System at its prison. Legislation
authorizes hiring a paid Moral Instructor at Eastern.

1843 The staff physician at Eastern is required to be a resident physician at
the prison.

1844 Rhode Island abandons the Pennsylvania System and joins in criticizing
the Pennsylvania System.

1854 Long-time Pennsylvania System critic and BPDS founder Louis Dwight
dies.

1858 Pennsylvania State Legislature authorizes a commission to alter the

penal code (enacted March 31, 1860). New Jersey passes legislation
that begins to depart from the Pennsylvania System at its prison after
years of partial implementation. Pennsylvania is the last state to use the
Pennsylvania System.

1860s-1870s  Eastern’s administrators increasingly focus on their own status as
professional penologists and begin to refer to the Pennsylvania System
as the “Individual Treatment System.”

186T The so-called Commutation Law is passed at the behest of PSAMPP.

1862 The Pennsylvania Supreme Court strikes down the 1867 legislation in
The Commonwealth ex rel. Jobnson v. Halloway.

1866 Postwar crime increases bring overcrowding at Eastern and necessitates
the double-celling of prisoners. Western’s administrators publicly
condemn the Pennsylvania System.

1869 New legislation reauthorizes the commutation law. Pennsylvania
legislature creates Board of Public Charities, which is authorized to
oversee the state’s prisons and other “charitable” institutions.
Pennsylvania legislature authorizes the congregation of prisoners at
Western. Eastern officially becomes the last American prison to follow
the Pennsylvania System.

18708 Efforts to reduce overcrowding at Eastern do not keep pace with flood
of prisoners; solitary confinement becomes an impossibility for most
prisoners.

91T Cellblock 11 opens at Eastern on the “big house” model.

1913 Legislation authorizes congregation at Eastern, officially ending the

Pennsylvania System.
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Dr. Franklin Bache PSAMPP member and Physician (1829-1837)
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Thomas Scattergood ~ PSAMPP member and Warden (1845-1850)
Edward Townsend PSAMPP member and Warden (1870-1881)
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John S. Halloway  Clerk (1831-1850) and
Warden (1850-1854, 1856-1870)
George Thompson  Warden (1840-1845)
Richard Vaux Inspector (1842-1895)
Dr. Robert Given ~ Physician (1844-1851)
Nimrod Strickland Warden (1854-1856)
Michael J. Cassidy Warden (1881-1900)

AMERICAN REFORMERS
William Parker Foulke PSAMPP member

Rev. Louis Dwight BPDS founder
Theodore Dwight NYPA member
Enoch C. Wines NYPA member
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