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CONCESSIONAIRES, FINANCIERS

AND COMMUNITIES

Unrelenting demands for energy, infrastructure and natural resources,
and the need for developing states to augment income and signal an
‘enterprise-ready’ attitude, mean that transnational development projects
remain a common tool for economic development. Yet little is known
about the fragmented legal framework of private financial mechanisms,
contractual clauses and discretionary behaviours that shape modern
development projects. How do gaps and biases in formal laws cope with
the might of concessionaires and financiers and their algorithmic con-
tractual and policy technicalities negotiated in private offices? What
impacts do private legal devices have for the visibility and implementation
of indigenous peoples’ rights to land? This original perspective on trans-
national development projects, explains how the patterns of poor rights
recognition and implementation, power(lessness), vulnerability and,
ultimately, conflict routinely seen in development projects will only be
fully appreciated by acknowledging and remedying the pivotal role and
priority enjoyed by private mechanisms, documentation and expertise.

 .  is a postdoctoral researcher at Erasmus University
Rotterdam. She worked as a project finance lawyer with leading global law
firms White & Case and Milbank, Tweed, Hadley & McCloy in London
and Asia and acted as a legal adviser to the Ministry of Mineral Resources
in Sierra Leone. She advises NGOs on issues of equitable natural resource
management and has taught courses on legal aspects of international
finance and project finance at the University of East Anglia and Univer-
sity College London.
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PREFACE

The Bigger Picture

A few years ago (I’m not sure exactly when), I stumbled across a letter on
the Internet written by a villager in Uganda describing how he had been
displaced from his home to make way for the construction of the huge
Bujagali hydroelectric power plant on the River Nile. The file I had
downloaded was a complaint written directly to the headquarters of the
African Development Bank’s ombudsman and mediation service. It
talked of the villager’s struggle to obtain access to water and electricity
despite the irony of being in sight of one of the world’s largest hydroelec-
tric plants. In it, the villager claimed a special ‘indigenous’ sociocultural,
spiritual and economic relationship to that land and traditionally
observed land rights but pointed out that the state did not recognise
his indigenous status under the Ugandan constitution. I had, I suppose,
become accustomed to hearing stories like these given the daily diet of
global scandals in which multinational companies are implicated. This
letter was different. To my surprise, the villager’s letter contained a
handwritten note imploring the ombudsman panel to ‘please look at
the margin’.

I had done some work on the Bujagali project and was broadly aware
of its financial structure. On reflecting upon the letter and my experi-
ences in practice, I was convinced that there was an interesting social and
legal story to be told about what was happening inside these types of
transnational development project that innately injures their ability to be
drivers for the development agenda; specifically, the link between the
private law financial structures, transactional terms and the behaviours
that guide them and their real-world human implications. In Bujagali
specifically, it meant exposing the incentives created through hefty
‘micro’ interest payments on asset-based lending project finance loans
(as the villager so eloquently stated: its ‘margin’) and the impact those
rates can have on communities around the project site. I was sure that the
villager was making the general point about how crushing interest rates
(common for projects in which lenders are highly exposed to political,

xi
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commercial, legal or technical risk) are typically treated as pass-through
costs under the terms of the Power Purchase Agreement (PPA) between
the project company (the investors) and the government: the Ugandan
Electricity Board (UEC) in this case. This means that the UEC, under the
PPA, is obliged to pay sums equal to the interest on debt at actual cost,
without having any control on the financing terms. As an electricity
buyer, this is clearly a bad deal for the government as it is bound, through
the PPA, to bear the brunt of the financing cost in the tariff. However,
like all electricity providers, the UEC will then pass on these spiralling
costs to its customers: local Ugandans. These linkages were made palp-
able in the letter. The displaced villager had hit the nail on the head,
making the ‘beyond border’ connection between far-off financing terms
and their local effects on him as a land-dependent person, so tangible
within his hand-scribbled addition to the letter.

At the time, I had just finished eight years advising on the legal
framework around the financing and development of all types of road,
rail, port, oil, gas and mining development project in emerging markets.
I had, in between the late nights, become increasingly convinced that the
types of project I worked on were sites of legal interest. Reading the letter
took me back to the time when the senior partner I worked with told me,
with immense glee, of how, through the loan agreements and dozens of
other documents required to build the supporting financial and oper-
ational structure behind a development project, we were ‘legislating’ in
the jurisdiction of the project. Sometimes our clients were also providing
private grievance mechanisms and thus a form of access to justice for
communities affected by the projects. This meant inputting clauses into
the debt instruments waiving the standard borrower–lender confidential-
ity provisions. Ombudsman panel members could then have sight of the
documentation as part of any compliance investigation triggered by a
community complaint lodged with that grievance mechanism. Whilst the
state was visible, its voice was only heard through the concession
agreements, host government guarantees or project-specific letters of
comfort. Through these documents, it wore the hat of an ‘enterprise-
led’ entity, an economic project participant, self-interested in keeping the
project at full steam in order to collect taxes for the national budget and
keep future donors, companies and development finance institutes inter-
ested in investing in the country, now, and in the future. States know that
one development project that is successfully funded, closed, constructed
and operated creates a stable and predictable precedent for reaping the
fruits of future investment.

xii 
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In this context of brusque deadlines and an overwilling state, I began
to wonder just how rights-compatible all of these contracts actually are,
and the conversations about how we were supposedly ‘legislating’ sent
shivers down my spine. Yet, I felt that my colleague had a point. The
scale of these projects, the tangible contribution to a country’s gross
domestic product, the level of state involvement through, for example,
private law contracts and also domestic legal reforms to accommodate
them, is remarkable. Many development projects are geographically
situated in countries with little or no experience of the size of inward
investment required to mobilise a project and subsequently require the
implementation of new legislation to protect the rights of the concession-
aire and the project’s financiers. In some countries, this translated into
new Emiri decrees or primary and secondary legislation that permitted
the vast level of private land ownership, related collateral required to
finance the project and altered domestic laws requiring, for instance, the
public auction of assets in the event of insolvency. The latter allows
lenders to exert their priority security interests by appointing a private
receiver in an insolvency event to take control of their investment. An
immensely clear and predictable legal framework was constructed behind
closed doors that pushed the project ahead through carefully designed
construction contracts, loan agreements, guarantees, offtake (sales)
agreements, power purchase agreements and concession agreements, to
name a few. The fact that a sacred cow of national sovereignty – law
making – was being so heavily influenced by financial investors’ needs
gave me pause for thought. Where do the voices of communities figure in
complex deal-making processes and do development projects signal a
shrinking space for democratic governance?

At the same time, I saw that it was not entirely clear to practitioners
exactly what binding law really says on a topic of human concern and
vulnerability such as indigenous peoples’ rights to land in the context of a
public-private development project that interfaces with so many private
agreements. I wondered about the role of so-called formal law in these
projects: could it be part of the problem through the values it protects
and produces in these projects? Are there gaps and uncertainties within
the law itself that developers can exacerbate through their routine
decision-making and use to their commercial advantage? The experi-
ences I have just discussed, and others like it, started me on a trajectory of
thinking about how large development projects produce power and
powerlessness and impact upon the application of the rule of law today
within development project contexts. This thinking continued through

 xiii
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my work experiences and into my research trajectory as I became
increasingly focused on how the projects I worked on and their contract-
ual and policy architecture interfaced with the recognition and imple-
mentation of indigenous peoples’ rights to land and the compatibility of
those regimes with issues of rights and vulnerability.

After leaving private practice, I worked as a legal advisor to the
Ministry of Mineral Resources in Sierra Leone on a project funded by
the World Bank and the UK government’s Department for International
Development. I worked with the Environmental Protection Agency and a
group of environmental and social experts to draft the first set of envir-
onmental and social mining regulations. Post the civil war, the govern-
ment of Sierra Leone has pursued an aggressive policy of promoting
large-scale investment by using the country’s large land-based resources
to attract investment. A number of investors are acquiring large tracts of
land for mining and plantation investments of which the Addax biofuel
project is, perhaps, one of the better known examples. I saw that the
physical struggles between concessionaires and local communities can
also, surreptitiously, be found within the state and its institutions. Whilst
preparing a cabinet paper for the Minister of Mineral Resources, I recall
one conversation with a lawyer in the Attorney General’s Office in which
he advised me to distinguish development oustees from refugees, the
point being that I needed to drive home the legal difference in rights
between the former subject and the latter when it came to the governance
of the private sector investment regime within Sierra Leone.

I went back to my desk and thought about this. Whilst he was factually
right to draw attention to the situational difference between communities
seeking refugee status and those moved to make way for a project,
I started to think about whether a state would recognise communities
that observe a sociocultural, spiritual and economic relationship to that
land in the context of development, and if so, how? The conversation
again brought home, in a tangible way, the importance of development
projects as sites of interest to practitioners, policy advisors and research-
ers concerned with law, vulnerability, development and practices around
‘doing development’ in a polarised, real-world political, economic and
social context.

In the later example, concerns arose as to how development projects
and the behaviours that contextualise them implicate questions of legal
identity, rights and access to justice. Behind the legal question were, of
course, real political and economic tensions between the state’s desire to
attract inward investments and new financial actors into the country, and
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the need to limit its sovereign role as protector of public interest in order to
facilitate capital flow and prevent capital flight. The instruction to nip in
the bud any possible but unlikely argument that the state owes legal rights
and remedies to displaced communities as ‘refugees’ reflects the state turn
from protecting public values towards maximising investor returns. For
me, these anecdotes confirmed that the phenomenon of development
projects are important living sites in which legal values are created in a
setting in which the distinctions between public and private norms are so
deeply fragmented and collapsed so as to be almost meaningless, on a day-
to-day practical basis. They are sites in which power has become so
concentrated in the hands of investors that the private mechanisms
brought to bear on a project by its concessionaire and financiers will
routinely overshadow formal law and break down basic rule-of-law
characteristics around the clarity, predictability and fairness of the law,
with long-lasting implications for indigenous peoples. In the face of such a
powerful legal framework enmeshed in a behemoth political economy of
economic development, can the law regulate for the recognition and,
crucially, the implementation of indigenous peoples’ rights to land in a
clear, predictable and fair manner, and if so, how? That is the challenge.

Development projects challenge traditional international legal think-
ing which has struggled to move beyond the organising logic of the
nation state and the provision of remedy through a purely judicial
paradigm. They fully display novel and highly specialised assemblages
of bits of territory, authority and rights for a particular purpose, that cut
across traditional binaries of global/local, public/private and formal/
informal. Aspects of these projects expose complex interdependencies
and struggles between rights and obligations, unity and fragmentation,
power and the law, wealth and poverty1 and also vulnerability and
strength. Development projects can constitute sites of routinely concen-
trated capital and power in which ‘expulsions’2 of people from land will
become the norm. This book offers a complementary legal response and
series of illustrations around the legal dynamics that facilitate disposses-
sion in the context of a development project.

More specifically, I illustrate how the legal, policy and regulatory
financial instruments that support a development project and are born

1 Drawing on S Sassen, ‘Neither Global nor National: Novel Assemblages of Territory,
Authority and Rights’ (2008) 1(1–2) Ethics and Global Politics 61–79.

2 S Sassen, Expulsions: Brutality and Complexity in the Global Economy (Harvard University
Press 2014).
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out of rules of private contract, security and property can, without
corrective actions, steadily and with algorithmic repetitiveness create
benefits for their holders (as they are designed to do) but at the same
time work to ‘trickle out’ issues of rights implementation, at the expense
of communities. These benefits accrue, for example, in the form of
hierarchy and priority against all competing claims which brings the
quality of universality to these assets. High degrees of ring fencing,
insulation and banker–client confidentiality will shield discretionary
and unchecked decision-making. Creditors can also negotiate specific
advantages of preferred creditor status for currency convertibility during
times of domestic financial crises. My argument is not for the wholesale
dismantling of these rules of contract, corporate law and property in a
‘baby bathwater’ mentality, but that the effect they have in the context of
development projects and the implementation of indigenous peoples’
rights to land requires exposure, critical discussion and reconfiguration
in line with the suggestions in the final chapter.

Equally important aspects for understanding the bleak role of the law
(both private and public, as I argue in Chapter 3) in these projects is
the hidden institutional behaviours, incentives and culture generated
through the idiosyncratic settings in which legal documentation is
drafted and deals are done. As I demonstrate throughout this book, these
frequently overlooked private legal rules – transactional terms and
related behaviours around implementation practice – have a crucial role
to play in driving inequality and expulsion. Behind them stands an
international legal framework that is structurally unable to cope with
these assets, legal codes and assemblages. Consequently these private
legal rules and behaviours ought to be considered as important norma-
tive legal sources when examining the impact of large development
projects on precarity, accountability and a broad range of social and
economic outcomes.

Even though none of my experiences took place inside a shiny court-
room and many of the conflicts surrounding development projects are
settled through informal mechanisms, cross-border development pro-
jects pose a current legal problem for land-connected communities and
rights implementation and provide insights into the role of law in creat-
ing and policing these structures. I write this study from the lens of a
private law practitioner experienced in operations in which sovereign
entities take a more peripheral seat. There is a name for these types of
operation in the financing and development finance community, that of
non-sovereign operations. To this end, this is not a study about World

xvi 
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Bank operations which lend directly to states, but those of the World
Bank’s sister organisation, the International Finance Corporation (IFC),
and other similar development finance organisations. Whilst comprised
of states, they have an entirely separate legal personality and enjoy a legal
mandate for investing in private operations for the purposes of private
sector development and in some cases, poverty alleviation, in developing
countries. Those development finance institutions are important players
in the globalised legal order of development. Due to their state compos-
ition, they act as a comforting catalyst for commercial banks who
together will blend and extend substantial amounts of debt or in some
cases equity, to finance infrastructure or natural resource development in
a country in which the state is considered weak in terms of having the
legal and financial capacity to conduct development. In this context,
development finance institutions (DFIs) will push the investment for-
ward and, during this process, directly lend to the project through unique
debt structures that protect commercial banks and apply social safe-
guarding standards to the loan mechanics. These mechanisms, as well
as the unique state-backed, private constitution of development finance
institutions, provide a signal to the financial markets that a project is
bankable and safe for investment. They empower and legitimise a DFI’s
corporate client to enter into a range of debt and project contracts.
Typically confidential, those commercial contracts can have severe
impacts on the recognition and implementation of the rights to land of
communities claiming indigenous status.

My frame of analysis as a practitioner and researcher interested in
interfaces between development, law, economics, politics and issues of
vulnerability enlarges the potential interest of this book. With increasing
concerns on vulnerability studies from a multidisciplinary perspective
along with the quest from legal and development practitioners to finding
new insights and discourse into vulnerability and inclusivity issues, with
specific reference to the role of law as an addressable mechanism, this book
should appeal to multiple audiences. These include scholars interested in
fields of study that sit at the intersection of law, economy, institutions and
vulnerability, and also practitioners including in-house lawyers, govern-
ment advisors, law firms and programming officers within development
agencies interested in the role of law (understood in the widest sense) for
addressing issues of vulnerability and rights implementation in contexts of
sustainable development, natural resource management, infrastructure
development and business and human rights.

 xvii
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