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and evaluated harm stemming from prenatal malpractice, pregnancy loss, domes-
tic violence, sexual assault and harassment, invasion of privacy, and the award of
economic and noneconomic damages. The rewritten opinions demonstrate that
when confronted with gendered harm to women, courts have often distorted or
misapplied conventional legal doctrine to diminish the harm or deny recovery.
Bringing this implicit bias to the surface can make law students, and lawyers and
judges who craft arguments and apply tort doctrines, more aware of inequalities of
race, gender, class, and sexual orientation or gender identity. This volume shows
the way forward to make the basic doctrines of tort law more responsive to the
needs and perspectives of traditionally marginalized people, in ways that give
greater value to harms that they disproportionately experience.
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(with Jennifer B. Wriggins).

Lucinda M. Finley, the Raichle Professor of Law at the University of Buffalo,
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gender, racial, class, and sexual identity equity in tort law.
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Preface

What would tort law look like if feminist perspectives had influenced judicial

opinions? Would feminist perspectives bring to the surface the implicit bias

present in its supposedly neutral doctrines so as to make lawyers and judges

who craft arguments and apply tort doctrines more aware of inequalities based

on race, gender, class, and sexual orientation or gender identity? And if so,

would its basic doctrines be more responsive to the needs and perspectives of

traditionally marginalized people, in ways that give greater value to harms that

they disproportionately experience? To begin to answer these questions, we

brought together a group of scholars, lawyers, and students to rewrite, using

feminist reasoning, sixteen tort cases spanning many of the major doctrinal

areas of torts: intentional torts, privacy, negligence, duty, vicarious liability,

and damages. Some of the rewritten cases are canonical classics, appearing in

all major US casebooks and thus influencing generations of law students

about the scope and possibilities of tort law. Other cases are ones that have

received critical analysis from feminist scholars, or involve issues such as

reproductive harm and sexual assault that are of central importance to women.

The sixteen rewritten opinions in this volume demonstrate that the insights

of feminist legal theory and methods, when incorporated into the judicial task

of interpreting and evaluating facts and precedents and applying policies that

influence doctrinal developments, can indeed significantly influence and

change tort doctrine. This influence can impact all areas of tort law, from

the standards for assessing whether actions are negligent, to whether individ-

uals or business entities owe any legal duty or obligation to protect people

against certain types of harm, to determining whether an injury entails

physical or emotional harm, to whether all-too-commonplace forms of harass-

ment should be deemed beyond the acceptable bounds of social decency. The

rewritten opinions highlight that incorporating feminist theories and methods

into tort cases is consistent with judicial duties and accepted methods of legal

xix
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interpretation – and in many instances is more consistent with standard torts

principles, which too often have been distorted by courts to deny redress to

women for their commonly experienced harms. The rewritten opinions also

demonstrate that much of what have been assumed to be gender-neutral

principles and doctrines are neither neutral nor inevitable, and that implicit

and explicit biases can be overcome through feminist reasoning. The opinions

and commentaries in this volume aid in showing a path forward to make tort

law more equitable in its impact on women and other marginalized people,

and more accessible as a tool to redress and reduce gendered injuries.

xx Preface
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