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In A Third Way, Hillary Hoffmann and Monte Mills detail the history, present context,
and future of the ongoing legal fight to protect indigenous cultures in the United States.
At the federal level, this fight is shaped by the assumptions that led to current federal
cultural protection laws, which many tribes and their allies are now reframing to better
meet their cultural and sovereign priorities. At the state level, centuries of antipathy
toward tribes are beginning to give way to collaborative and cooperative efforts that better
reflect indigenous interests. Most critically, tribes themselves are creating laws and legal
structures that reflect and invigorate their own cultural values. Taken together, and
evidenced by the recent worldwide support for indigenous cultural movements, events
of the last decade signal a new era for indigenous cultural protection. This important
work should be read by anyone interested in the legal reforms that will guide progress
toward that future.
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practice, teaching, researching, and writing about tribal cultural preservation. She also
serves on the Vermont Commission on Native American Affairs.
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Law Clinic at the Alexander Blewett III School of Law at the University of Montana. He
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in-house counsel.

www.cambridge.org/9781108482776
www.cambridge.org


Cambridge University Press
978-1-108-48277-6 — A Third Way
Hillary M. Hoffmann , Monte Mills 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

www.cambridge.org/9781108482776
www.cambridge.org


Cambridge University Press
978-1-108-48277-6 — A Third Way
Hillary M. Hoffmann , Monte Mills 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

A Third Way

decolonizing the laws of indigenous
cultural protection

HILLARY HOFFMANN

Vermont Law School

MONTE MILLS

Alexander Blewett III School of Law at the University of Montana

www.cambridge.org/9781108482776
www.cambridge.org


Cambridge University Press
978-1-108-48277-6 — A Third Way
Hillary M. Hoffmann , Monte Mills 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

University Printing House, Cambridge cb2 8bs, United Kingdom

One Liberty Plaza, 20th Floor, New York, ny 10006, USA

477 Williamstown Road, Port Melbourne, vic 3207, Australia

314–321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre, New Delhi – 110025, India

79 Anson Road, #06–04/06, Singapore 079906

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781108482776

doi: 10.1017/9781108697743

© Hillary Hoffmann and Monte Mills 2020

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written

permission of Cambridge University Press.

First published 2020

Printed in the United Kingdom by TJ International Ltd., Padstow, Cornwall

A catalogue record for this publication is available from the British Library.

Library of Congress Cataloging-in-Publication Data
names: Hoffmann, Hillary M., 1975– author. | Mills, Monte, 1977- author.

title: A third way : decolonizing the laws of indigenous cultural protection / Hillary Hoffmann,
Vermont Law School ; Monte Mills, University of Montana School of Law.

description: Cambridge, United Kingdom ; New York, NY, USA :
Cambridge University Press, 2020. | Includes index.

identifiers: lccn 2019049490 (print) | lccn 2019049491 (ebook) | isbn 9781108482776 (hardback) |
isbn 9781108710923 (paperback) | isbn 9781108697743 (epub)

subjects: lcsh: Indians of North America–Legal status, laws, etc. | Cultural property–Protection–Law
and legislation–United States.

classification: lcc kf8205 .h64 2020 (print) | lcc kf8205 (ebook) | ddc 342.7308/72–dc23
LC record available at https://lccn.loc.gov/2019049490

LC ebook record available at https://lccn.loc.gov/2019049491

isbn 978-1-108-48277-6 Hardback
isbn 978-1-108-71092-3 Paperback

Cambridge University Press has no responsibility for the persistence or accuracy
of URLs for external or third-party internet websites referred to in this publication

and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

www.cambridge.org/9781108482776
www.cambridge.org


Cambridge University Press
978-1-108-48277-6 — A Third Way
Hillary M. Hoffmann , Monte Mills 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

To Chad, Anna, Nuala, Isabelle, and Jack, with love.

To Ellery, with hope for a better and more just future.
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Preface

The story of indigenous cultures and the law in the United States has been one of
theft, loss, and decimation, at least when that story has been created and told by
nonindigenous voices. As this book makes clear, we believe the era of those stories
has passed and indigenous people will define the future of indigenous cultures and
their protection on their own terms. Therefore, we did not write this book in an
attempt to establish normative guidelines of indigenous cultural preservation.
Instead, we have set out to provide a framework within which tribes – and those
interested in the area of indigenous cultural protection – can glean a basic under-
standing of the various laws that impede that effort as well as those that advance
claims to protect indigenous cultures. To frame this discussion in the chapters that
follow, we want to begin with a clear description of our purpose and goals.
We are not Native Americans, and particularly in light of the history of appropri-

ation and exploitation of indigenous people and their cultures, we want to be crystal
clear that we write as cultural “outsiders,” not from within the indigenous cultures
this book describes or relates to. It is neither our place nor our intent to claim any
such cultural connections or identities. Rather, in writing this book, we have drawn
from our experience – experience advocating for indigenous peoples, serving as in-
house legal counsel for an Indian tribe, as counsel for individual tribal members in
state and federal court, teaching federal Indian law and related subjects to law and
graduate students, testifying in Congress about the impact of public lands and
energy bills on tribes, giving talks to lawyers about the field of federal Indian law
and how it relates to tribal cultural rights, commenting to media on tribal cultural
resource threats, and writing numerous articles addressing various aspects of the
cultural assaults that indigenous Americans face in the twenty-first century.
During that time, we have encountered knowledge gaps that surprised us, even

among audiences and individuals who were highly educated, and especially among
fellow communities of outsiders. One of our many goals is to educate those who lack
a basic understanding of the cultural threats that tribes face, and the laws that
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created, or in some way relate to those threats, with the many examples, cases, and
stories in the pages that follow. Another goal is to present a comprehensive set of
laws and legal arguments that might be useful to tribes and tribal members seeking
to defend against cultural appropriation or other types of cultural threats.

The title of this book draws from a passage in a book, Tonto’s Revenge, written by
renowned Osage and Cherokee scholar Rennard Strickland, in which he spoke with
a Lummi tribal elder about life during the termination era, immediately after World
War II. The elder recalled the day that a Bureau of Indian Affairs (BIA) agent had
called the tribe together to inform them that the tribe would be “terminated” by the
federal government. The BIA agent told them that it could happen in one of two
ways: either the “easy way,” with the tribe cooperating, or the “hard way,” if the tribe
refused, either one of which would lead to termination. At that point, the elder
recalled, her husband, a Marine sergeant who had just returned from the war, stood
up and said “No, there is a third way and that is with the tribe saying ‘NO’ and if
necessary, going to the congress to stop you” (quoted in Strickland, Tonto’s Revenge,
p. 49). The third way is what the Lummi chose, and they succeeded.

For tribes, bands, nations, or communities of indigenous people and their allies
seeking a “third way” to protect their cultures and cultural connections to this
continent in the twenty-first century, their path forward might be in Congress, state
legislatures, tribal council chambers, the courts, on social media, in the streets, or,
most likely, some combination the above.

We wrote this book to support that movement.

xii Preface
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