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environmental rights

Environmental rights, also known as the human rights or constitutional rights that are
used for the protection of the environment, have proliferated over the last 45 years.
However, the precise levels of protection that they represent has since been a major
question associated with this phenomenon. Environmental Rights: The Development of
Standards systematically investigates this question by analyzing the emerging standards
of environmental protection that are associated with such rights and the way that those
associations are becoming formalized. It covers all of the relevant human rights treaties,
selected national constitutions and other developments to illustrate how environmental
rights standards are emerging in this dynamic area. Bringing together an elite group of
scholars, this book discusses significant new insights into the way that environmental
rights are developing, the standards of protection that they confer, and the way that
standards in the field of environmental rights can potentially be further developed in the
future.
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Louis J. Kotzé and Anél du Plessis
93

6 The Aarhus Convention: Standards for Access to Justice

in Environmental Matters
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Foreword

John H. Knox

The concept of environmental human rights is a relative latecomer to human rights
law. The Universal Declaration of Human Rights does not mention the environ-
ment at all, much less include a human right to a healthy environment. After the
modern environmental movement began in the late 1960s, references to environ-
mental rights did start to appear, especially in national constitutions, but it was not
until the 1990s that national and international tribunals began to seriously explore
what human rights law has to say about environmental protection.

Over the past two decades, the breadth and depth of rights-based environmental
law have greatly accelerated. Many more countries have amended their constitu-
tions to include a right to a healthy environment, and national courts have applied
the right to a variety of environmental challenges and forged innovative and far-
reaching remedies. At the international level, however, the right to a healthy
environment has still not been recognized in a global agreement. While many
regional human rights treaties have incorporated environmental rights, in one
form or another, only the African Charter on Human and Peoples’ Rights has
provided for it to be applied by an oversight mechanism. In the absence of a
justiciable, globally recognized right to a healthy environment, international
human rights tribunals and quasi-tribunals have brought human rights norms to
bear on environmental issues by “greening” well-established human rights such as
the rights to life and health. Human rights bodies have described how environmen-
tal harm interferes with the enjoyment of these and other rights, and have held that
governments have obligations under human rights law to protect against such harm.

In 2012, the United Nations Human Rights Council decided to appoint an
independent expert to review these developments and clarify the obligations under
human rights law relating to the enjoyment of a safe, clean, healthy and sustainable
environment. I had the honor to receive this mandate, and I spent the next two years
issuing a series of reports reviewing the extensive jurisprudence applying human
rights law to environmental issues. Regional tribunals, UN human rights treaty
bodies, Special Rapporteurs and other authoritative sources had issued dozens of

xiii
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opinions, statements and reports on environmental issues. Despite addressing dif-
ferent rights, different environmental threats and different legal sources, they had
reached very similar conclusions. Moreover, governments and international orga-
nizations were engaging in a broad range of good practices in the implementation of
a rights-based approach to environmental protection.

I described the human rights obligations relating to the environment in a “map-
ping” report to the Human Rights Council, which I presented in 2014, and the
following year presented a report identifying more than one hundred good practices
in the use of these obligations. At the March 2015 session of the Council, it decided
to renew the mandate for another three years, change my title to Special Rapporteur
and request me to promote implementation of the obligations. The Council deci-
sion was adopted by consensus, illustrating the increasing acceptance of States that
the human rights obligations relating to the environment are clear enough that it is
reasonable to expect States to comply with them.

One of my goals over the next three years was to provide a clear, succinct
statement of the obligations. To that end, I presented the Framework Principles
on Human Rights and the Environment in March 2018, in my last report to the
Council. These sixteen principles, with their accompanying commentary, set out
the principal human rights obligations relating to the enjoyment of a safe, clean,
healthy and sustainable environment. I used the term “framework” to emphasize
that while the Principles should provide a sturdy basis for further development, they
are certainly not the final word. I expect that our understanding of environmental
rights will continue to grow and deepen in coming years.

The Framework Principles show both how far human rights law has come in
relation to environmental protection and how far it still has to go. Many of the
obligations that human rights bodies have found it easiest to apply are essentially
procedural obligations, including duties of States to provide environmental infor-
mation, undertake environmental assessments of proposed projects and policies and
to facilitate public participation. Nor is there much dispute that States have obliga-
tions to respect and protect rights to freedom of expression, peaceful assembly and
association in the environmental context, to take steps to protect those who receive
threats or suffer violence or harassment because of their exercise of their rights or to
provide effective remedies for violations of rights.

Other areas remain less settled. While it is inarguable that obligations of non-
discrimination apply to environmental law and policy, much more needs to be done
to clarify what steps States must take to protect those who are most at risk from
environmental harm. Treaty bodies with jurisdiction over the rights of women and
children, for example, have only recently begun to start addressing environmental
issues. Even when standards are clearly defined, of course, implementation often
lags far behind. The obligations of States towards indigenous peoples, for example,
are set out in international instruments, but they seem to be violated on a virtually
continual basis. Nevertheless, the adoption of clear standards is critically important

xiv Foreword
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because they at least provide a basis for criticism, legal proceedings and even, in
some cases, sanctions.

Substantive environmental standards continue to resist clear definition. While it
is clear that States have obligations to take steps to protect against harmful environ-
mental interference with human rights, international human rights bodies have
generally not set specific substantive standards. Instead, they have typically applied
an indeterminate list of factors, including whether the standard is nonretrogressive
and whether it takes into account relevant international or domestic standards. This
differential treatment of substantive versus procedural standards may, to some
extent, be unavoidable. Perhaps human rights bodies are simply better suited to
police compliance with procedural standards and States should receive more dis-
cretion in setting substantive standards. At the same time, some national courts are
showing a greater willingness to hold governments to specific substantive as well as
procedural standards.

This volume provides an invaluable contribution to the ongoing clarification of
the issues surrounding rights-based environmental standards. It includes essays by an
extraordinary group of scholars, who address the topic from many different angles.
They provide fascinating case studies of the growth of environmental rights in many
countries around the world, including Argentina, Bhutan, France, India, Portugal
and South Africa. The contributions also address regional developments, including
in Africa, the Americas and Europe, as well as global multilateral environmental
agreements and the United Nations human rights mechanisms. They also tackle the
question from different cross-cutting thematic perspectives, including by focusing
on obligations owed to indigenous peoples, rights to water and sanitation and rights
of nature.

The scholarly and political discussion of these issues is far from over – indeed, it
may be still in its early stages – so this book will not be the final word. But it will
provide lasting guidance for all of those who work for a healthy environment that can
and does support the full enjoyment of our human rights.

Foreword xv
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Preface and Acknowledgements

In April 2016, Lincoln University (UK) held a one-day symposium related to the
development of “standards” in the field of environmental rights. The symposium
focused on the actual standards of protection associated with particular environ-
mental rights. A number of the contributors to this volume took part, including
Alexandra Aragão, Gitanjali Gill, Evadné Grant, Louis Kotzé, James May, Áine
Ryall and Stephen Turner. John Knox, the Special Rapporteur for Human Rights
and the Environment, gave a pre-recorded videomessage for the delegates and Silvia
Nonna delivered a keynote address.

The conceptual basis for the symposium had in part been prompted by some of
the debates that took place at a conference held at Yale University in September
2014. That conference, the Yale/UNITAR Conference on Human Rights,
Environmental Sustainability, Post-2015 Development, and the Future of Climate
Change, involved many discussions, but some of them centered on the “vagueness”
of the content of many environmental rights and the effect that such a lack of clarity
can have. Later in 2015, Stephen Turner visited Buenos Aires University, which
resulted in a discussion with Silvia Nonna related to standards in the Argentine
constitution. This led to Silvia Nonna visiting Lincoln University to speak on the
subject the following April, and this provided a good opportunity to hold a sympo-
sium at which experts could consider the way that standards are evolving within the
field of environmental rights.

The symposium itself started the process of unpacking and analyzing the different
types of standards emerging within the field of environmental rights. It resulted in a
consensus from those attending that the subject deserved more detailed attention,
and it was suggested that the group continue to work together with a view to
developing a body of knowledge and analysis relating to the subject.

Following this, other leading academics in the field agreed to lend their skills,
knowledge and experience to what loosely became known as the “Standards in
Environmental Rights Project.” Therefore, at that juncture we welcomed Dinah
Shelton, Linda Sheehan, Jona Razzaque, Anél du Plessis, Lara Ognibene, Karen
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ACHR 1969 American Convention on Human Rights
ACHPR 1981 African Charter on Human Rights and Peoples Rights
ACommHPR African Commission on Human and People’s Rights
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ANC African National Congress
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AU African Union
BAT Best Available Technology
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DWAF Department of Water Affairs and Forestry
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ECHR 1950 European Convention on Human Rights
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ECOSOC United Nations Economic and Social Council
ECtHR European Court of Human Rights
EIA Environmental Impact Assessment
ENGO Environmental Non-Governmental Organization
EPA Environmental Protection Agency
ESIA Environmental and Social Impact Assessment
EU European Union
FAO United Nations Food and Agriculture Organisation
FCPF The Forest Carbon Partnership Facility
FMU Forest Management Unit
FNCA 1995 Forest and Nature Conservation Act
FPIC Free Prior and Informed Consent
GDP Gross Domestic Product
GIS Geographic Information System
GNP Gross National Product
GNH Gross National Happiness
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ICJ International Court of Justice
IFAD International Fund for Agricultural Development
IFC International Finance Corporation
IFI International Financial Institution
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ILA International Law Association
ILO International Labour Organization
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ISO International Organization for Standardization
MDB Multilateral Development Bank
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MHI Median Household Income
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MOP Meeting of the Parties
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NAPA National Academy of Public Administration
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NEMA 1998 National Environmental Management Act
NFP National Forest Policy
NGO Non-Governmental Organization
NGT National Green Tribunal
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NWA 1998 National Water Act
OAS The Organization of American States
PEDF Pennsylvania Environmental Defense Foundation
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PIC Prior Informed Consent
PIL Public Interest Litigation
PNI Projects of National Interest
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RGOB Royal Government of Bhutan
SAARC South Asian Association for Regional Cooperation
SERAC Social and Economic Rights Action Center
SDG Sustainable Development Goals
SPCB State Pollution Control Boards
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UN United Nations
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UNCCD 1994 United Nations Convention to Combat Desertification in

those Countries Experiencing Serious Drought and/or
Desertification, particularly in Africa
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USEPA United States Environmental Protection Agency
VAT Value Added Tax
WHO World Health Organization
WINS Water Information Network System
WMA Water Management Area
WSA 1997 Water Services Act
WWF World Wide Fund for Nature
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Guidelines for the Conduct of Cultural, Environmental and Social Impact
Assessment regarding Developments Proposed to Take Place on, or Which are
Likely to Impact on, Sacred Sites and on Lands and Waters Traditionally

Table of Declarations, Resolutions, Guidelines and Standard xxxix

www.cambridge.org/9781108482240
www.cambridge.org


Cambridge University Press
978-1-108-48224-0 — Environmental Rights
Edited by Stephen J. Turner , Dinah L. Shelton , Jona Razzaque , Owen McIntyre , James R. May 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Occupied or Used by Indigenous and Local Communities” (2004) CBDDecision
VII/16 F

UNECE Aarhus Convention “Report of the First Meeting of the Parties” (2004)
ECE/MP.PP/2/Add.8

2007

UNGA Declaration on the Rights of Indigenous Peoples (September 13, 2007) UN
Doc A/RES/61/295

2008

UNHuman Rights Council “Mandate of the Special Rapporteur on the Situation of
Human Rights Defenders” (March 28, 2008) 40th Meeting Res. 7/8

UNHuman Rights Council “Human Rights and Access to Safe DrinkingWater and
Sanitation” (March 28, 2008) 41st Meeting UN HRC Res. 7/22

2009

CESCR “General Comment No. 21: Right of Everyone to take part in Cultural Life”
(December 21, 2009) 43rd Session UN Doc E/C.12/GC/21

2010

UN GA Resolution 64/294 “The Human Right to Water and Sanitation” (July 26,
2010) UN Doc A/64/L.63/Rev.1

UNEP “Guidelines for the Development of National Legislation on Access to
Information, Public Participation, and Access to Justice in Environmental
Matters” (February 26, 2010) Decision SS/XI/5 Part A

2011

UN Human Rights Council “The Human Right to Safe Drinking Water and
Sanitation” (April 8, 2011) 16th Session A/HRC/Res./16/2

2012

UN GA Resolution “The Future We Want” (July 27, 2012) UN Doc. A/Res/66/288
Joint FCPF/UN-REDD Programme “Guidelines on Stakeholder Engagement for

REDD+ Readiness with a Focus on the Participation of Indigenous Peoples and
Other Forest-Dependent Communities” (April 20, 2012)

2013

UN-REDD Programme “Guidelines on Free, Prior Informed Consent” (January
2013)

2014

UNECE “The Aarhus Convention: An Implementation Guide” (2nd edn, 2014)

2015

UN Human Rights Council “Human Rights and the Environment” (April 7, 2015),
UN Doc A/HRC/28/11

xl Table of Declarations, Resolutions, Guidelines and Standard

www.cambridge.org/9781108482240
www.cambridge.org


Cambridge University Press
978-1-108-48224-0 — Environmental Rights
Edited by Stephen J. Turner , Dinah L. Shelton , Jona Razzaque , Owen McIntyre , James R. May 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

UN GA Resolution “Transforming Our World: the 2030 Agenda for Sustainable
Development” (September 25, 2015) UN Doc A/RES/70/1

UN GA Resolution “Harmony with Nature” (December 22, 2015) UN Doc A/RES/
70/208

UNEP “Putting Principle 10 into Action: An Implementation Guide” (2015)

2016

UN GA Resolution “The Human Right to Safe Drinking Water and Sanitation”
(February 22, 2016) UN Doc A/RES/70/169

UNHuman Rights Council Resolution “The Human Right to Safe Drinking Water
and Sanitation” (September 27, 2016) UN Doc A/HRC/33/L.19

OAS General Assembly “American Declaration on the Rights of Indigenous
Peoples” (June 15, 2016) AG/RES. 2888 (XLVI-O/16)d

2018

CCPR “General Comment No. 36: Article 6 (Right to Life)” (30th October, 2018)
UN Doc CCPR/C/GC/36

world health organization

1993

WHO “Guidelines for Drinking Water Quality” (2nd edn, 1993)

2005

WHO “Air Quality Guidelines for ParticulateMatter, Ozone, NitrogenDioxide and
Sulphur Dioxide: Global Update – Summary of Risk Assessment” (2005) WHO/
SDE/PHE/OEH/06.02

2009

WHOandUNFAO “International Code of Conduct on theDistribution andUse of
Pesticides – Guidelines on Developing a Reporting System for Health and
Environmental Incidents Resulting from Exposure to Pesticide” (2009)

2011

WHO “Guidelines for Drinking Water Quality” (4th edn, 2011)

2017

WHO “Guidelines for Drinking-Water Quality – Fourth Edition Including the First
Addendum” (4th edn Incorporating the First Addendum, 2017)

Table of Declarations, Resolutions, Guidelines and Standard xli

www.cambridge.org/9781108482240
www.cambridge.org


Cambridge University Press
978-1-108-48224-0 — Environmental Rights
Edited by Stephen J. Turner , Dinah L. Shelton , Jona Razzaque , Owen McIntyre , James R. May 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

international law association

1966

ILA “Helsinki Rules on the Uses of Waters of International Rivers” Report of the
Fifty-Second ILA Conference (Helsinki, 1966)

2004

ILA “Berlin Rules on Water Resources” Adopted at the 71st Conference of the ILA
(2004)

international organization for standardization

2007

ISO 24510:2007 “Activities Relating to Drinking Water and Wastewater Services –
Guidelines for the Assessment and for the improvement of the Service to
Users”

ISO 24511:2007 “Activities Relating to Drinking Water and Wastewater Services –
Guidelines for the Management of Wastewater Utilities and for the Assessment of
Wastewater Services”

ISO 24512:2007 “Activities Relating to Drinking Water and Wastewater Services –
Guidelines for the Management of Drinking Water Utilities and for the
Assessment of Drinking Water Services”

2015

ISO 24518:2015 “Activities Relating to Drinking Water and Wastewater Services –
Crisis Management of Water Utilities”

2016

ISO 24516–1:2016 “Guidelines for the Management of Assets of Water Supply and
Wastewater Systems – Part 1: Drinking Water Distribution Networks”

2017

ISO 24523: 2017 “Service Activities Relating to Drinking Water Supply
Systems and Wastewater Systems – Guidelines for Benchmarking of
Water Utilities”

organisation for economic co-operation and development

2008

OECD “OECD Guidelines for Multinational Enterprises” (OECD Publishing,
2011)

xlii Table of Declarations, Resolutions, Guidelines and Standard

www.cambridge.org/9781108482240
www.cambridge.org


Cambridge University Press
978-1-108-48224-0 — Environmental Rights
Edited by Stephen J. Turner , Dinah L. Shelton , Jona Razzaque , Owen McIntyre , James R. May 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

2018

OECD “OECD Due Diligence Guidance for Responsible Business Conduct”
(2018)

world bank

2004

World Bank “Striking a Better Balance: The World Bank Group and Extractive
Industries – The final Report of the Extractive Industries Review” (Washington,
DC: World Bank 2004)

2005

World Bank “Operational Manual, OP 4.10 Indigenous Peoples” (July 2005, revised
April 2013)

2012

International Finance Corporation “Performance Standards on Environmental and
Social Sustainability” (IFC – World Bank Group, January 1, 2012)

african commission on human and peoples rights

2009

AfCmHPR “Resolution on Climate Change and Human Rights and the Need to
Study its Impact in Africa” (November 25, 2009) Res. 153

2010

AfCmHPR “Principles and Guidelines on the Implementation of Economic, Social
and Cultural Rights in the African Charter on Human and Peoples Rights” (2010)

african development bank

2010

African Development Bank “Guidelines for User Fees and Cost Recovery for Urban
Water and Sanitation” (AfDB 2010)

Table of Declarations, Resolutions, Guidelines and Standard xliii

www.cambridge.org/9781108482240
www.cambridge.org


Cambridge University Press
978-1-108-48224-0 — Environmental Rights
Edited by Stephen J. Turner , Dinah L. Shelton , Jona Razzaque , Owen McIntyre , James R. May 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Table of European Union Directives

1976

Directive 76/464/EEC of May 18, 1976 on pollution caused by certain dangerous
substances discharged into the aquatic environment of the Community [1976] OJ
L129/23

1980

Directive 80/778/EEC of July 15, 1980 relating to the quality of water intended for
human consumption [1980] OJ L229 30.8.80

1982

Directive 82/176/EEC ofMarch 27, 1982 concerning the discharge of mercury by the
chlor-alkali electrolysis industry [1982] OJ L81

1983

Directive 83/513/EEC of October 24, 1983 concerning the discharge of cadmium
[1983] OJ L291/1

1984

Directive 84/156/EEC ofMarch 17, 1984 concerning the discharge of mercury by the
chlor-alkali electrolysis industry [1984] OJ L74

Directive 84/491/EEC of October 9, 1984 on limit values and quality objectives for
discharges of hexachlorocyclohexane [1984] OJ L274/11

1985

Directive 85/337/EEC of June 27, 1985 on the assessment of the effects of certain
public and private projects on the environment [1985] OJ L175/40

1986

Directive 86/280/EEC of June 12, 1986 on limit values and quality objectives for
discharges of certain dangerous substances included in List I of the Annex to
Directive 76/464/EEC, including carbon tetrachloride, DDT and pentachloro-
phenol [1986] OJ L181/16

xliv

www.cambridge.org/9781108482240
www.cambridge.org


Cambridge University Press
978-1-108-48224-0 — Environmental Rights
Edited by Stephen J. Turner , Dinah L. Shelton , Jona Razzaque , Owen McIntyre , James R. May 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

1988

Directive 88/347/EEC of June 25, 1988 on limit values and quality objectives relating
to aldrin, dieldrin, endrin, isodrin, hexachlorobenzene, hexachlorobutadine, and
chloroform (1988) OJ L158/35

1989

Council Directive 89/552/EEC of October 3, 1989 on the coordination of certain
provisions laid down by law, regulation or administrative action inMember States
concerning the pursuit of television broadcasting activities [1989] OJ L298/23

1990

Directive 90/313/EEC of June 7, 1990 on the freedom of access to information on the
environment [1990] OJ L158/56

1992

Directive 92/43/EEC ofMay 21, 1992 on the conservation of natural habitats and wild
fauna and flora [1992] OJ L206/7 (Habitats Directive)

1996

Directive 96/61/EC of September 24, 1996 concerning integrated pollution preven-
tion and control [1996] OJ L257/26

1998

Directive 98/83/EC of November 3, 1998 on the quality of water intended for human
consumption [1998] OJ L330/32

2000

Directive 2000/60/EC of October 23 establishing a framework for Community
action in the field of water policy [2000] OJ L327/1.

2001

Directive 2001/42/EC of June 27, 2001 on the assessment of the effects of certain plans
and programmes on the environment [2001] OJ L197/30

2003

Directive 2003/4/EC of January 28, 2003 on public access to environmental informa-
tion [2003] OJ L41/26

Directive 2003/35/EC ofMay 26, 2003 providing for public participation in respect of
the drawing up of certain plans and programmes relating to the environment and
amending with regard to public participation and access to justice Council
Directives 85/337/EEC and 96/61/EC [2003] OJ L156/17

2005

Directive 2005/29/EC of May 11, 2005 concerning unfair business-to-consumer
commercial practices in the internal market and amending Council Directive
84/450/EEC [2005] OJ L149/22

Table of European Union Directives xlv

www.cambridge.org/9781108482240
www.cambridge.org


Cambridge University Press
978-1-108-48224-0 — Environmental Rights
Edited by Stephen J. Turner , Dinah L. Shelton , Jona Razzaque , Owen McIntyre , James R. May 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

2006

Directive 2006/7/EC of February 15, 2006 concerning the management of bathing
water quality and repealing Directive 76/160/EEC [2006] OJ L64/37

2008

Directive 2008/50/EC of May 21, 2008 on ambient air quality and cleaner air for
Europe [2008] OJ L152/1

2009

Directive 2009/29/EC of April 23, 2009 amending Directive 2003/87/EC so as to
improve and extend the greenhouse gas emission allowance trading scheme of the
Community [2009] OJ L140/63

2010

Directive 2010/75/EU of November 24, 2010 on industrial emissions (integrated
pollution prevention and control) (Recast) [2010] OJ L334/17

2011

Directive 2011/92/EU of December 13, 2011 on the assessment of the effects of certain
public and private projects on the environment (codification) [2011] OJ L26/1

2012

Directive 2012/18/EU of July 4, 2012 on the control of major-accident hazards
involving dangerous substances, amending and subsequently repealing Council
Directive 96/82/EC Text with EEA Relevance [2012] OJ L197/1

2014

Directive 2014/52/EU of April 16, 2014 amending Directive 2011/92/EU on the
assessment of the effects of certain public and private projects on the environment
[2014] OJ L124/1

2015

Directive (EU) 2015/412 of March 11, 2015 amending Directive 2001/18/EC as regards
the possibility for the Member States to restrict or prohibit the cultivation of
genetically modified organisms (GMOs) in their territory [2015] OJ L68/1

xlvi Table of European Union Directives

www.cambridge.org/9781108482240
www.cambridge.org

