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Foreword

The Cambridge Companion to International Arbitration is an admirably

ambitious and valuable book. Within the space of a single (if substantial)

volume, it aims to cover and to discuss all aspects of the different forms of

international arbitration, an expression which includes international com-

mercial arbitration, foreign investor-State arbitration, inter-State arbitra-

tion and intra-State arbitration.

While the high quality of this book will be appreciated by anyone who

has cause to consult the text, a quicker way to gauge its worth is to go

through the contents page with names of the authors of the various

chapters. It would be invidious to single out only some of those authors,

and it would be rather tedious if I were to discuss every one of them.

Suffice it to say that the list of the authors is almost a rollcall of honour of

the academics and practitioners in the world of twenty-first-century

international arbitration.

Between them, the authors not only cover the present practices and

problems but also explain the historical background, which is not only

interesting in itself but also helps in understanding the present state of

play. All lawyers know that contractual interpretation requires words to be

interpreted in their context and not in abstracto. Similarly, if one wants to

understand and appreciate the current state of international arbitration, it

is important to understand its origins and how and why it developed in the

way that it did. Thus, most readers would be surprised to be told that

international commercial arbitration grew out of American businessmen

allying themselves with European and other public international lawyers.

So, too, many readers will be unfamiliar with the French dream of delocal-

ised international commercial arbitration, and they might regard the

absence in public international law of a mechanism to supervise and set

aside inter-State awards as a grave weakness.

The Companion also looks to the future, which is not only very stimulat-

ing but also very important. Anyone involved or interested in any enterprise

should be interested in its future, and anyone with a stake in international
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arbitration should be preparing for some very significant changes in what is,

in so many respects, a very fast-changing world. Technology has already

made an enormous difference in so many different areas to the way arbitra-

tion can be conducted, but so far, its effect has been largely procedural; it

appears likely that the next phase of development, particularly with artificial

intelligence, will not only be more revolutionary and more challenging but

also be to more substantive aspects. Having said that, I think that at times

we are at risk of being almost hypnotised by technological change. There are

many other types of change, and it is impressive that the editor has ensured

that there is more than one chapter on what the future may hold for the

various different types of international arbitration.

The Companion casts its net both deeply and widely. Thus, there is a

chapter on the important and interesting topic of arbitration and world

peace – a very high-level topic. At the same time, the book quite rightly

faces up to highly practical issues which more academic treatises avoid.

I have in mind issues such as corruption, which anyone, whether or not

involved with international arbitration, knows is a very serious and

endemic problem in some parts of the world and is potentially present

anywhere. Clearly, corruption can, at worst, undermine the reputation of

arbitration at least in some parts of the world, and, less dramatically, it can

pervert the course of an individual arbitration, just as it can pervert the

course of justice in a particular case. The full treatment of the topic in this

book is therefore to be particularly welcomed. Similarly, but on a much

less sinister level, the great changes which have happened with two of the

most significant financial aspects of arbitration, funding and costs, receive

a very welcome treatment. Those issues, like so many issues which relate to

arbitration, strike a strong chord with me, as a relatively recently retired

judge, because they apply equally to litigation.

As a former judge who now practices as an international arbitrator, the

differences and similarities between the role of a judge and the role of an

arbitrator have intrigued me since I embarked on my arbitral career.

Indeed, they had already been of some interest to me, not least because

I had sat as an arbitrator a few times before I started out even as a deputy

judge. The differences are perhaps more interesting than the similarities,

but let me start with the similarities.

On the face of it, at least, the similarities are plain and anodyne. Both an

arbitrator and a judge are obliged to conduct a fair, impartial and honest

procedure, which must accord with the rules of the tribunal in which they

are acting. Slightly more controversially, each must give a decision which

Forewordxv
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accords with the applicable law. I believe that that proposition may be

potentially controversial in relation to arbitrators, because there is a view

that arbitrators can – indeed, should – be more flexible than judges when it

comes to legal issues. In my opinion, however, if a contract says that a case

is to be decided according to the law of X, then an arbitrator would not be

complying with his duty if he did not apply the law of X to the facts of the

case, even if it produced a result which he did not like or did not consider

reflected the moral or commercial merits of the case. So, in a common law

context, if the case law of X indicates a certain result, an arbitrator must

follow that case law in the same way as a judge in X would have to do.

Again, at least from my perspective as a common lawyer, neither a judge

nor an arbitrator should get involved in trying to mediate or settle the dispute

which she has been appointed to resolve. This statement, which would have

appeared self-evident to a common lawyer forty years ago, now needs to be

qualified even in respect of a judge. There is much to be said, at least in an

appropriate case, for a judge encouraging settlement, even (at least some-

times) with herself as mediator, at an early stage in a case, in order to save

the parties from the stress, time and expense of litigation, provided that she

will not be the judge trying the case if it does not settle. The proviso is

appropriate because a judge cannot try a case if she has already expressed

views about the merits and because the parties are unlikely to be candid in

settlement/mediation discussions with someone who may well be judging the

dispute if it does not settle. An arbitrator would not be expected to be so

ready to bow out of an appointment, and, at the risk of being seen to be

reactionary, I can see real problems in an arbitrator also acting as mediator.

However, there is no reason in principle why the terms of an arbitrator’s

appointment should not include the possibility of his also acting as mediator,

and the notions of med-arb, arb-med, med-arb-med or even arb-med-arb are

gaining traction in some quarters, if not in others.

Turning to differences between the two roles, after twenty-one years as

a judge, the first thing that struck me as I started out as an arbitrator was

that I had to be selected: this was the precise opposite of my experience as

a judge, which was that neither of the parties should have the right to

‘judge pick’. Even if the parties agreed that they did or did not want a

particular judge, it was highly questionable whether they should have their

way. The difference highlights a fundamental distinction. At least in a

traditional arbitration, an arbitrator is simply one party to what is a multi-

party private law contractual dispute-resolution system which involves a

hearing which requires him to observe certain rules including impartiality

xvi Foreword
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and applying the law. By contrast, while a judge also has to observe certain

rules and to be impartial, the origin of that duty is exclusively in public law

and indeed one of the two most fundamental aspects of constitutional

principle, namely the rule of law. This private law/public law distinction is

manifest in another way. A judge must, save in those exceptional cases

where justice requires otherwise, carry out her role in public: open justice is

a fundamental requirement of virtually all civilized legal systems. But one

of the traditional attractions of arbitration is privacy.

The private law/public law distinction follows through into the conduct

of proceedings. Because she is carrying out a public function, a judge has

the right – indeed, the duty – to form her own judgment on all issues which

come before her, even where the issues have been agreed between the

parties. That is because she is carrying out a public function and has to

take into account the public interest. An arbitrator is in a very different

position: subject, of course, to the terms of his appointment (including the

rules of any relevant institution), he cannot normally go behind what the

parties agree. So, a judge, conscious of the need not to waste court time, to

ensure there is no abuse of process and to avoid the law falling into

disrepute, should not agree to time being taken up with what she believes

to be pointless and time-consuming evidence or argument. By contrast, it

is very hard for an arbitrator to take such a line against the parties’ wishes,

unless of course the contract under which he has been appointed permits it.

Another big difference arises in relation to rights of appeal. In many

countries, a right of appeal against a judge’s decision is automatic, and in

virtually all countries where it is not, there is a right of appeal where there

is an arguable point of law. By contrast, in the overwhelming majority of

cases, an arbitrator’s decision is either appealable only in very limited

circumstances or simply unappealable. The fact that her decision is sus-

ceptible to an appeal can serve to reinforce a judge’s consciousness that her

duty is to apply the law, however unattractive the consequences in a

particular case. By contrast, the temptation for an arbitrator to ‘cheat’ on

the law in a case when he considers that its proper application would lead

to an unjust result can be reinforced by the knowledge that his decision is

unlikely to be appealed. As I have said, in my opinion, this is a temptation

which should be resisted, but this is not only as a matter of principle. If

arbitrators start to get a reputation for not applying the law, then confi-

dence in arbitration will wither.

A more indirect and unanticipated consequence of severely curtailing

appeals against arbitration awards is that there has been a significant

Forewordxvii
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increase in challenges to awards on grounds of procedural unfairness. As a

result, arbitrators have become very concerned with procedural issues,

leading to so-called due process paranoia. While concern about this devel-

opment may be overstated, it does appear to me that since I first became

involved in arbitration as a junior barrister in the 1970s, there has been a

real switch. Arbitration in the 1970s was considered to be quicker, cheaper

and more informal than litigation; forty-five years on, arbitration has

become more procedurally fixated than litigation, and I very much doubt

that it is much quicker and would be surprised if it was cheaper.

Arbitration is moving more and more into public consciousness as it

plays a more and more important part in the field of international affairs

and increasingly resolves disputes which have international and domestic

implications of both a political and an economic nature. That means that

there is an increasing awareness of the need for higher and consistent

standards and also for the need for greater openness. So long as awards are

not published, there can be little hope of improving predictability and

consistency, which are so important in all areas of life. Already many

investor-state arbitration awards are published, and some hearings are

even held in public, and even some commercial arbitration awards are

published, on an appropriately redacted basis. There are moves afoot to

ensure that arbitrators are made subject to greater regulation and to

reconsider the professional responsibility of those involved – possibly on

a more international basis than heretofore. The rules of the various arbitral

institutions are also, at least as I see it, being amended in some respects to

give arbitrators powers which more closely align them with judges in terms

of flexibility.

So, international arbitration is an area of work which is interesting and

increasingly important, but it is also continually changing in many of its

practices and rules and continues to throw up many difficult new issues. The

Companion will be an invaluable book for anyone seeking to navigate the

treacherous seas of international arbitration, whether she is a practising

lawyer, arbitrator, legal academic or anyone with an interest in the topic.

David Neuberger

Temple, London

10 November 2019
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Preface

This book explores three principal senses of the term ‘international arbi-

tration’ involving the arbitration, first, of private commercial disputes;

secondly, of disputes between host countries and foreign investors; and

thirdly, of disputes between – or even within – States. More than being

victims of imprecise language use, these seemingly distinct forms are in

various ways interrelated conceptually or as a matter of their history. The

book’s chapters address current debates and foundational aspects, such as

the tension between party autonomy and State authority. They also touch

on the modern history of the subject, from the pacifist roots of much of

modern international arbitration to the contribution of twentieth-century

transnational lawyers.

There are a number of major organising themes. A first involves debate

over the ‘delocalisation’ of ‘international’ arbitration. Is that, however, not

solely of interest in the limited sphere of commercial arbitration? Such

scepticism may be too quick. Take, for example, the fact that delocalised

arbitration was assumed in the Permanent Court of Arbitration’s rules on

inter-State disputes. Yet even in inter-State disputes, curial supervision

may be highly relevant to arbitration’s sovereign users. It could be that two

States cannot agree on arbitration precisely because they cannot agree on

having national curial supervision, where one considers the arbitration to

be wholly domestic in nature while the other denies that. The delocal-

isation question may be to intra-State arbitration just as essential, and

likewise in foreign investor-to-State disputes, delocalisation is a chief

difference in choosing between ICSID and non-ICSID arbitration.

Yet other readers may say that a second theme, ‘arbitrating for peace’, is

similarly only of special concern, namely only to public international

lawyers. This is not so. Peace was an original aim both in the development

of international commercial arbitration and to the architects of modern

international investment arbitration. Arbitrating international commercial

and investment disputes became, in the modern age, an extension of the
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nineteenth-century public international lawyer’s preoccupation with paci-

fism. There can be debate about whether this was not simply a case of

merchantmen coveting the prestige enjoyed by Statesmen-lawyers. Yet, if

we were to argue over this, then the book would have prompted reflection

while, at the same time, offering those who embark upon the subject for

the first time a joined-up perspective.

Finally, it may be important to appreciate the professional and intellectual

contribution of a transnational legal sensibility – one which does not always

draw a bright line between international law and domestic legal ideas. Our

reader might say that ‘commercial disputes are about contract whereas inter-

State arbitration involves public international law disputes’. Yet States

quarrel over contract while general contractual principles are themselves,

potentially, a source of international law. Lord Asquith resorted to general

contractual principles in reasoning that indigenous Abu Dhabi law could not

have been up to the task of construing a modern deed of concession. He has

been criticised by postcolonial scholars who, at the same time, accept René

Dupuy’s ‘order of the international law of contracts’, what Professor Gaillard

calls a ‘transnational justice system’ or, to use a term popularised by

Professor Daniel Cohen, ‘the arbitral legal order’. Might it be that there is a

sphere where contracts and treaties operate in conjunction? After all, the

New York Convention’s particular genius was to turn contractual promises

to arbitrate into a treaty obligation of States to enforce such promises. In

international investment treaties, umbrella clauses seek to convert a State’s

contractual breach into a treaty breach. There is a place where transnational

lawyers live where the waters of treaty and contract may not intermingle but

stream alongside each other.

There is, admittedly, in this book what is a resurrection of a rather old

Anglo-French debate. F. A. Mann once wrote that ‘England rejects the

delocalisation of contracts and arbitration’. Gaillard called this view

‘ridiculous’. Yet the delocalisation debate matters to what we do. Is it to

be the choice of law rule of the seat, a free selection of choice of law

approaches or something else? If an award has been set aside, is one bound

by the courts of the seat in future enforcement proceedings elsewhere?

A difference in theoretical assumptions cuts deep in the field, as Gaillard

himself tried to show – even if, in practice at least, a tribunal is likely to be

very mindful of the laws of the place of the seat. Still, the seat may be more

important in one place and less so in another, to one arbitration commu-

nity rather than to another.
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If this Companion should stimulate a newcomer’s appetite while finding

a small place on the arbitrator’s bed table, it will already have exceeded its

aim. No book would have been possible, however, without the commit-

ment of an exceptional cast of distinguished contributors. All have more

pressing demands. I am deeply grateful to each and every one, not least to

Lord Neuberger for his most kind, generous foreword. I would like also to

thank Ms. Finola O’Sullivan at Cambridge University Press for giving such

full-hearted encouragement and the very professional Ms. Marianne Nield,

also of Cambridge. Professor Emmanuel Gaillard generously read an early

draft while ‘arbitromania’ emerged in conversation with Mr. Arshad

Ghaffar of the London Bar, whose wit is always appreciated. Ms. Alice

Giovane was my early assistant, and upon her return to Paris, two others

became indispensable, Ms. Yuanyuan Zhang and Ms. Xueji Su. I am

grateful to one and all. My wife, Lyn, bore once again the usual, many

sacrifices, and so I dedicate this book to her.
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National Cases by Country

Australia

Campbells Cash and Carry Pty Ltd v. Fostif Pty Limited [2006] HCA 41,
461n77

Minister for Transport for Western Australia v. Civcon Pty Ltd (In Liq)
Supreme Court of Western Australia, Full Court, 1 June 2000, 461n77

United Group Rail Services v. Rail Corporation New South Wales (2009)
127 Con LR 202, 144n18

European Union

Allianz SpA v. West Tankers Inc [2009] ECR I-663, 80n3
Arkin Borchard Lines Ltd and others [2004] EWCA Civ 2655, 461n76
Eco Swiss China Time Ltd. v. Benetton International N.V. [1999] CJEU C-

126/97, 197n19
Eco Swiss China Time Ltd v. Benetton International NV [1999] ECR I-3055,

86n16
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1144, 461n76
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Formento, [2000] CJEU C-38/98, 106n17
Slovakia v. Achmea BV [2018] CJEU C-284/16, 78
Slowakische Republic (Slovak Republic) v. Achmea BV [2018] CJEU C-284/

16, 241n53

France

Hilmarton Ltd v. Omnium de Traitement et de Valorisation Cour de
cassation, 92-15.137, 23 March 1994, 92n35, 413n16, 416n34

PT Putrabali Adyamulia v. Soc Rena Holding, Cour de cassation, 05-
18.053, 29 June 2007, 92n35

Holland

Yukos Capital S.A.R.L. v. OAO Rosneft, Amsterdam Court of Appeal,
28 April 2009, 127n38

Hong Kong

Astro Nusantara International BV v. PT Ayunda Prima Mitra [2018]
HKCFA 12, 94n39

Mauritius

State Trading Corporation v. Betamax Ltd [2019] SCJ 139, 210n12
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The Russian Federation v. Veteran Petroleum Limited, Yukos Universal
Limited and Hulley Enterprises Limited (C/09/477160 / HA ZA 15-1,
15-2 and 15-112), District Court of The Hague, 32n170

Singapore

AQZ v. ARA [2015] 2 SLR 972, 140
BCY v. BCZ [2016] SGHC 249, 17n79, 18n82, 69n30
BNA v. BNB and Anor [2019] SGCA 84, 17n74, 17n79, 18n82, 18n83
HSBC Institutional Trust Services (Singapore) Ltd v. Toshin Development

Singapore Pte Ltd [2012] 4 SLR 738, 144n18
JVL Agro Industries Ltd v. Agritrade International Pte Ltd [2016] SGHC

126, [2016] 4 SLR 768, 74
PT First Media TBK v. Astro Nusantara International and Others [2013]

SGCA 57, 473n26

Sweden

State of Ukraine v. Norsk Hydro ASA, Svea Hovrätt, T 3108-06, 17
December 2007; T 339-08, 2 June 2008, 101n8
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Beverly Overseas SA v. Privnedna Bank Zagreb, Federal Supreme Court of
Switzerland, 28 March 2001, 421n53

National Power Corporation (Philippines) v. Westinghouse (USA), Federal
Supreme Court of Switzerland, 2 September 1993, 419n44, 419n47

Omnium de Traitement et de Valorisation - OTV (France) v. Hilmarton
(UK), Court of Appeal of the Canton of Geneva, 17 November 1989;
Federal Supreme Court of Switzerland, 17 April 1990, 413n16,
416n34, 421n56

United Kingdom

Bank Mellat v. Helliniki Techniki SA [1984] 1 QB 291, 301, [1983] 3 All ER
428 (CA), 12n40, 15n62

Dallah Real Estate and Tourism Holding Co v. Ministry of Religious Affairs,
Government of Pakistan [2010] UKSC 46, [2011] 1 AC 763, 19n90,
92n35, 96n43, 101n9

Diag Human SE v. Czech Republic [2014] EWHC 1639 (Comm), 96n44
Emirates Trading Agency LLC v. Prime Mineral Exports Private Limited

[2014] EWHC 2104 (Comm), 144n18
Essar Oilfield Services Ltd v. Norscot Rig Management Pvt Ltd [2016]
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Evergreen Marine v. Fast Shipping [2014] EWHC 4893 (QB), 457, 457n65
Excalibur Ventures LLC v. Texas Keystone Inc. and others [2011] EWHC

1624 (Comm), 129n48, 461n76
Fiona Trust & Holdings Corp v. Privalov [2007] EWCA Civ 20; [2008] 1
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Gazprom OAO EU:C:2015:316, [2015] 1 WLR 4937, 80n4, 86n17
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0100, 400n46
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[1993] 1 Lloyd’s Rep 455, 16n72, 21n101
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(Comm), 458, 458n68
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Pena Copper Mines Ltd v. Rio Tinto Co. [1911] 105 LT 846, 130n51
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UKHL 40, 419n47
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Sabbagh v. Khoury & Ors [2018] EWHC 1330 (Comm), 129n48
Soleimany v. Soleimany, England and Wales Court of Appeal (Civil

Division), 30 January 1998, 420n48
Stati v. Republic of Kazakhstan (No 2) [2018] EWCA Civ 1896 [2019] 1

WLR 897, 90n28, 95n40
Sulamérica Cia Nacional de Seguros S.A. v. Enesa Engenharia S.A. [2012]
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Weissfisch v. Julius [2006] EWCA Civ 218, 129n48
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Yukos Capital Sarl v. OJSC Oil Co Rosneft [2012] EWCA Civ 855, [2014] QB

458, 96n45, 127n38
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142n10
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Corporación Mexicana de Matenimiento Integral, S De RL De CV v. Pemex-
Exploración y Producción, No 13-4022 (2d Cir Aug 2, 2016), 109n21,
127n38

Dealer Computer Services Inc. v. Michael Motor Co. , 485 F. App’x. 724 (5th
Cir. 2012), 160n114

Kahara Bodas Co LLC v. Pertamina, 335 F 3d 357 (5th Cir. 2003), 88n21
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614

(1985), 6n16, 105n13, 128n42, 422n57
Morelite Construction v. New York City District Council Carpenters, 748

F.2d 79 (2d Cir. 1984)., 158n103
NGXNetnwork Asia v. PAC Pac. Group Intl, Inc. , 511 F. App’x 86 (2d Cir.

2013), 160n115
Parsons & Whittemore Overseas Co Inc v. Société Générale de l’Industrie du

Papier (RAKTA) and Bank of America, 508 F.2d 969 (1974), 420n52
Scherk v. Alberto-Culver, 417 US 506 (1974), 128n41
SIGA Techs., Inc. v. PharmAthene Inc. (SIGA II), 132 A.3d 1108 (Del.

2015), 144n18
TIG Ins. Co. v. Global Int’l Reinsur. Co. , 640 F. Supp. 2d 519 (S.D.N.Y.

2009), 142n10

National Legislation by Country

Albania

Investment Law 1993
Art 8(2), 186

Austria

Allgemeines bürgerliches Gesetzbuch, 423n67

Egypt

Law No. 43 of 1974 Concerning the Investment of Arab and Foreign Funds
and the Free Zones, 181

France

Civil Procedure Code
Art 1494, 102
Art 1496, 113n32

French Code de Commerce de 1807 (Commercial Code of 1807)
Art 615, 161n126

Law No 86972 of 19 August 1986, Journal official, 22 August 1986, 10190
Art 9, 199n28
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Germany

Bürgerliches Gesetzbuch
s 817, 423n67

Code of Civil Procedure
s 1031, 100
s 1052(4), 173n193

Hong Kong

Arbitration Ordinance (Cap. 609)
s 34, 14n55
s 45(2), 14n55
s 60(1), 14n55
s 74, 449, 454
s 98, 461n78, 461n80, 464n87

Italy

Code of Civil Procedure
Art 807, 100

Norway

Arbitration Act
Art 31, 113n29
Arts 3-10, 100

Singapore

Civil Law (Amendment) Act 2017
s 5(b)(2), 461n79

Civil Law (Third-Party Funding) Regulations 2017
s 3, 461n79

International Arbitration Act (Cap. 143A, 2002 Rev Ed)
s 10, 449n38
s 12, 449n38
s 20, 449n38

Legal Profession (Professional Conduct) Rules 2015 (Conduct Rules)
Rule 49(A), 465n88

South Korea

Attorney-at-Law Act
Art 2, 462n81

Trust Act
Art 2, 462n81
Art 6, 462n81
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Sweden

Arbitration Act
Art 1, 100
Art 46, 102

Switzerland

Private International Law Act (PILA)
Art 176, 102
Art 178(1), 100
Art 182(1), 102
Art 187, 113n31

Schweizerisches Obligationenrecht
Art 66, 423n67

United Kingdom

Arbitration Act 1698, 122
Arbitration Act 1996, 16–17, 81, 122–3, 160
s 7, 21n101
s 24(1), 160
s 30, 21n101
s 33, 160, 443n17
s 44, 14n55, 26n128
s 46, 81
s 69, 480n58

Civil Jurisdiction and Judgments Act 1982
s 25, 26n128

Civil Procedure Rules
Rule 31, 147n36

Practice Directions
31A, 147n36
31B, 147n36

United States

Federal Arbitration Act, 9 U.S.C., 142, 159, 449, 449n39
§ 10(a)(2), 159n110

Foreign Corrupt Practices Act, 411n8, 413n15, 415
Uniform Arbitration Act, 142, 449

Venezuela

Investment Law 1999
Article 22, 186
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Treaties and Other International Instruments

Accordo fra il Governo della Repubblica Popolare Ungherese e il Governo
della Repubblica Italiana sulla Promozione e Protezione degli
Investimenti, 17 February 1987 (Agreement between the Government
of the Hungarian People’s Republic and the Government of the Italian
Republic on the Promotion and Protection of Investments, 17
February 1987), 380n105

Accordo fra la Repubblica Italiana e la Repubblica Popolare di Bulgaria
Relativo alla Reciproca Promozione e Protezione degli Investimenti, 5
December 1988 (Agreement between the Italian Republic and the
People’s Republic of Bulgaria on the Mutual Promotion and
Protection of Investments, 5 December 1988), 380n105

African Union Convention on Preventing and Combatting Corruption, 11
July 2003, 2860 UNTS 50008, 416, 416n32

Agreement between the Government of the Federal Democratic of Ethiopia
and the Government of the State of Eritrea, 12 December 2000

Art 5(12), 337n35
Agreement between the Government of the People’s Republic of Bulgaria

and the Government of the People’s Republic of China Concerning the
Reciprocal Encouragement and Protection of Investments, 27 June
1989, 380n105

Agreement between the Government of the People’s Republic of Bulgaria
and the Government of the Republic of Cyprus on Mutual
Encouragement and Protection of Investments, 12 November 1987,
380n105

Agreement between the Government of the People’s Republic of Bulgaria
and the Government of the Republic of Ghana Concerning the Mutual
Promotion and Protection of Investments, 20 October 1989, 380n105

Agreement between the Government of the People’s Republic of China and
the Government of Malaysia Concerning the Reciprocal
Encouragement and Protection of Investments, 21 November 1988,
380n105

Agreement between the Government of the People’s Republic of China and
the Government of the State of Kuwait for the Promotion and
Protection of Investments, 23 November 1985, 380n104

Agreement between the Government of the Republic of Croatia and the
Government of the Republic of Azerbaijan on the Promotion and
Reciprocal Protection of Investments, 2 November 2007

Art 13(5), 227n6
Agreement between the Government of the Republic of Sudan and the

Sudan People’s Liberation Movement on Temporary Arrangements
for the Administration and Security of the Abyei Area, 20 June 2011

Art 2, 383n113
Agreement between the United States of America, the United Mexican

States, and Canada, 30 November 2018 (“USMCA”)
Art 14.D.3.3, 289n101
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Agreement between the United States of America, the United Mexican
States, and Canada, 30 November 2018 (“USMCA”) (cont.)

Art 14.D.6.2, 289n102
Art 14.D.12.2, 290n103

Agreement for the Promotion and Protection of Investments between the
Republic of Italy and the Arab Republic of Egypt, 2 March 1989,
380n105

Agreement on Economic Cooperation between Netherlands and Indonesia,
7 July 1968, 284n65

Agreement on Encouragement and Reciprocal Protection of Investments
between the Government of the People’s Republic of China and the
Government of the Kingdom of the Netherlands, 26 November 2001

Article 10(4), 234n28
Agreement on Trade-Related Investment Measures, 15 April 1994, Annex

1A of Marrakesh Agreement Establishing the World Trade
Organization, 1868 UNTS 186, 278n33

Agreement regarding the Complete and Final Settlement of the Question of
Reparations from Germany, 20 January 1930

Art XV, 384n116
American Treaty on Pacific Settlement, 30 April 1948, 30 UNTS 55
Art XXXI, 364, 364n55
Art XXXII, 364, 364n55
Art XXXVIII, 364n55

Anglo-French Arbitration Treaty, 1903, 354–5
Argentina - Japan BIT, 1 December 2018, 286n85
Argentina - United Arab Emirates BIT, 14 April 2018, 287n88
Argentina-Qatar BIT, 6 November 2016
Art 1, 301n21
Art 4(4), 301n21
Art 13, 301n21

Argentine - Spain BIT, 3 October 1991, 218
Armenia - EU Comprehensive and Enhanced Partnership Agreement, 24

November 2017, 287n89
Armenia - Japan BIT, 14 February 2018, 286n85
Articles of Agreement of the International Bank for Reconstruction and

Development, 22 July 1944, 2 UNTS 134 (“IBRD Articles of
Agreement”)., 247, 247n18, 248, 263, 276n20

Art I, 254n67
Art III(5), 248n26
Art IV(10), 248n26
Art V(5), 248n24

Articles of Agreement of the International Finance Corporation, 25 May
1955, 264 UNTS 117 (“IFC Articles of Agreement”), 245n9

Australia - China FTA, 17 June 2015, 287n90
Australia - Hong Kong Investment Agreement, 26 March 2019, 220n40
Australia - Peru BIT, 12 February 2018, 286n85
Australia - Uruguay BIT, 5 April 2019, 220n40
Belarus - India BIT, 24 September 2018, 287n88
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Belarus - Turkey BIT, 14 February 2018, 287n88
Bolivia - Peru Treaty of General Arbitration, 21 November 1901, 330n10
Brazil-Peru Economic and Trade Expansion Agreement, 29 April 2016
Art 2.3, 286n84

Brussels Convention on Jurisdiction and the Enforcement of Judgments in
Civil and Commercial Matters, 1968, 106–7

Canada - Chile FTA, 5 December 1996, amendment adopted in 2017,
286n84

Canada - Mongolia BIT, 8 September 2016, 287n90
Charter of the United Nations, 26 June 1945, 292, 292n1, 309
Art 33, 331
Art 94, 343
Art 102, 339–40

Chile - Hong Kong BIT, 6 November 2016, 286n84
China - Japan - Korea Trilateral Investment Treaty, 13 May 2012, 298
Civil Law Convention on Corruption, 4 November 1999, ETS No. 174, 415,

415n30, 416n31
Art 8, 423n62, 424n70

Colombia - France BIT, 7 October 2014
Art 11, 286n84

Comprehensive and Progressive Agreement for Trans-Pacific Partnership,
8 March 2018 (“CPTPP”), 286, 289–90

Art 9.19.4, 289n101
Art 9.22, 289n102
Art 9.28, 290n103

Comprehensive Economic and Trade Agreement between the European
Union and Canada, 30 October 2016 (“CETA”), 290, 300n18

Art 8.23.2, 274n9, 289n101
Art 8.27.16, 290n104, 290n105
Art 8.27.17, 289n102

Comprehensive Peace Agreement, 9 January 2005 (“Naivasha
Agreement”), 321, 321n46, 382, 382n111

Congo - US BIT, 3 August 1984, 186
Convention Establishing the Multilateral Investment Guarantee Agency,

11 October 1985, 1508 UNTS 99 (“MIGA Convention”), 245, 245n10
Convention for the Pacific Settlement of International Disputes, 18 October

1907, (1971) UKTS No. 6, USTS 536, 295, 370n70
Art 37, 361n40

Convention for the Pacific Settlement of International Disputes, 29 July
1899, UKTS No. 9, USTS 392

Art 15, 361n40
Art 16, 370n70

Convention for the Protection of Human Rights and Fundamental
Freedoms, 4 November 1950 (“European Convention on Human
Rights”)

Art 6, 88
Convention for the Protection of the Marine Environment of the North-

East Atlantic, 22 September 1992, 2354 UNTS 67
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Convention for the Protection of the Marine Environment of the North-
East Atlantic, 22 September 1992, 2354 UNTS 67 (cont.)

Art 32, 330
Convention on Choice of Court Agreements, 30 June 2005, 44 ILM 1294,

20, 78, 78n57, 163, 163n132, 476, 479
Art 6(c), 163n134

Convention on Combating Bribery of Foreign Officials in International
Business Transactions, 21 November 1997, (1998) 37 ILM 1, 415n27

Convention on International Civil Aviation, 7 December 1944
Art 84, 342

Convention on the Conservation and Management of High Seas Fishery
Resources in the South Pacific Ocean, 14 November 2009, 2899 UNTS
211, 337n34, 485–386

Art 17, 386n123
Convention on the Fight against Corruption Involving Officials of the

European Communities or Officials of Member States of the European
Union, 26 May 1997, (1998) 37 ILM 12., 415n29

Convention on the Prevention and Punishment of the Crime of Genocide, 9
December 1948, 78 UNTS 277

Art IX, 365n56
Convention on the Protection of the Rhine against Pollution by Chlorides,

3 December 1976, 1840 UNTS 372
Art 13, 330

Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, 10 June 1958, 330 UNTS 3 (“New York Convention”),
172n191, 175n211, 247, 247n21, 259n103, 474n30

Art VII, 100n6
Arts II-V, 97, 110n24

Convention on the Settlement of Investment Disputes between States and
Nationals of Other States, 18 March 1965, 575 UNTS 159 (“ICSID
Convention”), 185n10, 204n1, 233n24, 237n41, 245, 245n8, 249n31,
250n38, 258n90, 259n102, 264, 264n134, 264n136, 266n146,
268n164, 272, 272n1, 275n15, 296n10, 378n96, 446n26

Art 21, 353
Art 25(4), 281
Art 27, 239n46
Art 42, 225n1
Art 44, 240
Art 52, 226, 242, 282–3
Art 57, 399n35
Art 70, 281
Arts 4-11, 279
Arts 49-54, 282–3, 450n41

Convention respecting the Bank for International Settlements, 27 February
1930, 104 LNTS 441, 384n115

Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction
and the recognition and enforcement of judgments in civil and
commercial matters; Regulation (EU) No 1215/2012 of the European
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Parliament and of the Council of 12 December 2012 on jurisdiction
and the recognition and enforcement of judgments in civil and
commercial matters (recast) (“Brussels I Regulation”)

Art 1.2(d), 80n4
Criminal Law Convention on Corruption, 27 January 1999, ETS No. 173,

415–16, 416n31
Directive 95/46/EC of the European Parliament and of the Council of 24

October 1995 on the Protection of Individuals with Regard to the
Processing of Personal Data and on the Free Movement of Such Data,
1995 O.J. L 281/31, 152n61, 152n62

Drago - Porter Convention, 1907, 9, 23, 305, 359n34, 360, 367, 375
Energy Charter Treaty, 17 December 1994, 2080 UNTS 100, 227, 285, 288
Art 26(6), 227n5, 234n29
Art 27, 332n17

EU - Singapore Investment Protection Agreement, 15 October 2018
Art 3.6, 274n9, 289n101
Art 3.9.16, 290n104, 290n105
Art 3.10.14, 290n104, 290n105

EU - Vietnam Free Trade Agreement, 30 June 2019
Art 3.33, 274n9, 289n101
Art 3.38.18, 290n105
Art 3.39.18, 290n105

European Convention for the Peaceful Settlement of Disputes, 29 April
1957, 320 UNTS 243, 330, 364, 364n52

Art 19, 330n12
Franco-Portuguese Agreement 1960, 340
Free Trade Agreement between the European Union and the United

Mexican States (The agreement in principle as of April 2018)
Art 7.2, 274n9, 289n101
Art 11.17, 290n104, 290n105
Art 12.15, 290n104, 290n105

General Act (Pacific Settlement of International Disputes), 26 September
1928, LNTS Vol. XCII, 362–4, 362n45

General Agreement on Tariffs and Trade, 30 October 1947, 55 UNTS 814,
278n33

General Arbitration Treaty between Great Britain and the United States, 3
August 1911, 330n10

General Arbitration Treaty between the United States of America and the
French Republic, 3 August 1911, 330n10

General Treaty of Arbitration between Chile and the Argentine Republic,
28 May 1902, 330n10

General Treaty of Inter-American Arbitration, 5 January 1929, OAS Treaty
Series No. 16, 363, 363n49

Hague Convention on the Limitation of Employment of Force for Recovery
of Contract Debts, 18 October 1907 (“Porter Convention”), 293–5,
294n5, 297

Hague Principles on Choice of Law in International Commercial Contracts,
19 March 2015, 114n34
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The Indus Waters Treaty 1960 between the Government of India, the
Government of Pakistan and the International Bank for
Reconstruction and Development, 19 September 1960, 419 UNTS 125,
251

Inter-American Convention against Corruption, 29 March 1996, (1996) 35
ILM 724., 415n28

International Air Services Transit Agreement, 7 December 1944
Art 84, 342

International Convention for the Suppression of the Financing of
Terrorism 1999, 2178 UNTS 197

Art 24, 330
International Convention on the Elimination of All Forms of Racial

Discrimination, 7 March 1966, 660 UNTS 195
Art 22, 365n56

Italy - Chad BIT, 11 July 1969
Art 7, 327n1

Japan - United Arab Emirates BIT, 30 April 2018, 287n90
Joint Interpretative Notes on the Agreement between the Government of

the Republic of India and the Government of the People’s Republic of
Bangladesh for the Promotion and Protection of Investments, 4
October 2017, 286n85

Lithuania - Turkey BIT, 28 August 2018, 287n88, 287n90
Malta - Serbia BIT, 2 July 2010, 287n91
Mauritania - Turkey BIT, 28 February 2018, 286n85
Morocco - Nigeria BIT, 3 December 2016, 286n84
Netherlands - United Arab Emirates BIT, 26 November 2013, 287n91
North American Free Trade Agreement, 17 December 1992 (“NAFTA”)
Article 1131, 194–5, 234n29, 285–6, 285n77

Optional Protocol of Signature concerning the Compulsory Settlement of
Disputes [to the 1958 Geneva Conventions on the Law of the Sea], 29
April 1958, 450 UNTS 169

Art 1, 365n58
Art 2, 365n58

Optional Protocol to the Vienna Convention on Diplomatic Relations,
concerning the Compulsory Settlement of Disputes, 18 April 1961,
500 UNTS 241

Art 1, 365n58
Art 2, 365n58

Peace Treaty between Egypt and Israel, 1979, 18 ILM (1979) 362, 320
Protocol for the Pacific Settlement of Disputes, 2 October 1924, 361n41
Regulation (EU) 2016/679 of the European Parliament and the Council of

27 April 2016 on the Protection of Natural Persons with Regard to the
Processing of Personal Data and on the Free Movement of Such Data,
and Repealing Directive 95/46/EC, 2016 OJL 119/1 (“General Data
Protection Regulation”), 152–7, 152n61, 155n84

Art 2(1), 153n69
Art 4, 152n65, 153n70
Art 5(1), 156n90
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Art 6(1), 154–5, 154n78
Art 7(3), 154n79
Art 17, 157
Art 37, 157
Art 39, 157n98
Art 46, 155
Art 83, 152n63

Regulation (EC) No 593/2008 of the European Parliament and of the
Council of 17 June 2008 on the Law Applicable to Contractual
Obligations (“Rome I”)

Art 1(2)(e), 19n86
Regulation (EU) No 1215/2012 of the European Parliament and of the

Council of 12 December 2012 on Jurisdiction and the Recognition and
Enforcement of Judgments in Civil and Commercial Matters

Art 36, 162n131
Art 39, 162n131

Revised General Act for the Pacific Settlement of International Disputes, 28
April 1949, 71 UNTS 101

Art 17, 330, 330n11, 364n51
Sri Lanka - United Kingdom BIT, 13 February 1980, 186, 285
Statute of the International Court of Justice, 26 June 1945
Art 2, 338
Art 36, 29n151
Art 38(1), 237n41
Art 43, 339
Art 101, 339n45

Statutes of the Bank for International Settlements, 20 January 1930
Art 3, 384, 384n114

Transatlantic Trade and Investment Partnership, draft dated 12 November
2015 (“TTIP”), 125n30, 300, 300n20

Trans-Pacific Partnership Agreement, 4 February 2016 (“TPP”), 299n14,
300

Art 9.5(3), 300n17
Treaty between the Federal Republic of Germany and Pakistan for the

Promotion and Protection of Investments, 25 November 1959, 206n5,
284n64

Treaty between the Federal Republic of Germany and the People’s Republic
of Bulgaria concerning the Reciprocal Encouragement and Protection
of Investments, 12 April 1986, 380n105

Treaty between the United States of America and the Republic of Zaire
Concerning the Reciprocal Encouragement and Protection of
Investment, 3 August 1984, 186

Treaty of Amity, Commerce, and Navigation, between His Britannic
Majesty and the United States of America, 19 November 1794 (“Jay
Treaty”), 6, 10, 27, 28, 310n8, 311n10

Treaty of Friendship, Commerce and Navigation between the United States
of America and the Italian Republic, 26 July 1949

Art XXVI, 332n18
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Treaty of Washington, 1871, 312, 314n20
Turkey - State of Palestine BIT, 5 September 2018, 287n88
Understanding on Rules and Procedures Governing the Settlement of

Disputes, 15 April 1994, Annex 2 of the Marrakesh Agreement
Establishing the World Trade Organization, 1869 UNTS 401, 33 ILM
1226 (“DSU”)

Art 25, 331n16
United Nations Convention against Corruption, 31 October 2003, 349

UNTS 41, 412–13, 416
Art 18, 413n14
Art 21, 413n13

United Nations Convention on International Settlement Agreements
Resulting from Mediation, 20 December 2018 (“Singapore Convention
on Mediation”), 174, 175, 175n204

Art 1(1), 175n210
Art 3, 175n206
Art 5, 175n208
Art 11(1), 174n202
Art 14(1), 174n203

United Nations Convention on the Law of the Sea, 10 December 1982,
1833 UNTS 3

Annex VII, 327n2
Art 74, 323n58
Art 83, 323n58
Art 287, 370n73, 371n74
Arts 297-298, 370n71, 370n72
Part XV, 316

United Nations Convention on Transparency in Treaty-based Investor-
State Arbitration, 17 March 2015, (2015) 54 ILM 747, 171n184

Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331,
235, 387

Art 66, 331, 365n59
Webster-Ashburton Treaty of 1842, 317n36

United Nations General Assembly Resolutions

Charter of Economic Rights and Duties of States (CERDS), UNGA Res
A/RES/40/182 (17 December 1985), 54, 277, 295

Declaration on the Right to Development, UNGA Res A/RES/41/128
(4 December 1986), 296n9

Establishment of the United Nations Commission on International Trade
Law, UNGA Res. 2205 (XXI) (17 December 1966), 100n6, 132n57,
379n99, 381n109

Declaration on the Establishment of a New International Economic Order,
UNGA Res A/Res/3201 (S-VI) (9 May 1974), 295
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