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accountability
bureaucratic forms of, 247-8
civic trust and, 265-7
of fiduciary government, 241
as interpersonal activity, 246
managerial, 247-8
political trust and, 267-72
in psychology of trust, 97-9
psychological consequences of, 97-8
accounting, in psychology of trust, 97-9
psychological consequences of, 97-8
social approval in, 98
“acting as” another, 136
“acting for the benefit of” another, 136-7
“acting in place of ” another, 136-8
ad hoc advisory relationships, 44-53
choice in, at extra-legal level, 48-50
under contract law, 48-9
promises in, 48-9
as duty-imposing, 48
epistemic dependence and, 53
first grade choice dependent obligations, 49
judicial approach to, 44-6
loyalty in, development of, 51
notice concerns in, 46-8
power-conferring, 48
second grade choice dependent obligations,
49-50
social relationships in, 45-6
third grade choice dependent obligations,
49-50
voluntariness in, 49-53
of attachments, 35-50
of involvements, 50-3
ad hoc fiduciary relationships, 3
confidence in, 52-3
epistemic dependence in, 36, 54
under fiduciary law, 54
thick trust in, 3, 36
trust in, 52-3
vulnerability in, 36
advisory relationships, in fiduciary contexts.
See also ad hoc advisory relationships

bias in, 42
challenges in, 36-9
discretion in, 36-7
critiques of, 37-9
for doctors, 38
for lawyers, 38-9
for money managers, 38
epistemic dependence in, 3, 36-7, 39-43
in fiduciary law, 41-3
in lawyer-client relationships, 41-3
over-inclusive rules for, 41-3
prophylactic measures for, 41-3
trust and, 39-41
vulnerability and, 39-41
Miller on, 3, 37
agency costs
for financial trusts, 13
in trust law, 13
Aggregate Theory, 112
Anscombe, Elizabeth, 19
anxiety. See insinuation anxiety
apparent conflicts of interest, 162-3
definition of, 162-3
potential, 163-4
Atkinson, Rob, 12, 59
attachments, voluntariness of, 35-50
Aurelius, Marcus, 275-6
Austin, J. L., 140
authority
authorization and, 176-9
in international courts, 178-9
in parent—child relationship, 177-8
scope of, 176-7
fiduciary, 18
of institutions, 189, 195-6
contractual liability of, 190
extrinsic aspects of, 192
intrinsic aspects of, 192
through legitimate inquiry, 191
responsibility of, 190-1
at secondary level, 195-6
political, 9
ranking, 101
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authorization, 178-9
authority and, 176-9
in international courts, 178-9
in parent—child relationship, 177-8
scope of, 176-7
in fiduciary relationships, 2
mechanisms of, consent, 2
modes of, for Miller, 29
autonomy, 75-86
beneficiary, 4-5
complete deference and, 81
control and, 79-80
definition of, 79
in fiduciary relationships
of beneficiaries, 4
transfer of, 4
trust and, 77-8
gender socialization and, 83
imprudence and, 82
partial deference and, 81
prudential deference and, 82
relational, 79, 83-6
self-governance and, 79, 81
transfer of, 4
trust and, 75-84
in fiduciary relationships, 77-8
negative relationship with, 75-9
positive relationship with, 79-84
avoidance of fiduciary conflicts, loyalty as, 33

bad faith
consequences of, 144-8
allowances without profit, 144-5
dismissal of employees and agents, 145-7
forfeiture of commissions, 145
dishonesty and, 142-3
of agencies, 147
diversity of norms as distinct from, 128-36
good faith as lack of, 140-1
as legal concept, 128
through “misuse” of position, 147-8
Baier, Annette, 77, 139, 186-7, 228, 260-1
basic trust, 257
Behemoth or the Long Parliament (Hobbes),
185-6
benefactor-plus model, of friendship, 30-2
beneficiary autonomy, in fiduciary
relationships, 4-5
Bentham, Jeremy, 12, 286-8. See also
utilitarianism
critique of Lockean economic theories,
286-91
foundationalism of, 286-7
liberalism of, 286

utilitarianism of, 12, 287-8
for-profit organizations and, 12
“best interest” standard, of trust law, 13
bias
in advisory relationships, 42
conflicts of interest and, 161, 168-70
default, in psychology of trust, 95
in fiduciary law, 169
in private administration, 8
in public administration, 8
self-dealing, 92-3
self-serving biases, 92-3
status quo, 95
bilateral fiduciary relationships, 74. See also
fiduciary relationships
Birtchnell v Equity Trustees, Executors and
Agency Company Limited, 70
Bratton, William, 314
Broughman, Brian, 12-13
business judgment rule (BJR), 13, 113-14,
120-1, 123

Canada, Indigenous peoples in, fiduciary
relationship with, 198
in Guerin case, 207-9, 211-16
under Indian Act, 207
for property rights, 208
in Wewaykum case, 209, 212-18
candor principle, 226
Cardozo, Benjamin (Chief Justice), 118-19
choice, in ad hoc advisory relationships, 48-50
civic trust, 11, 182, 260-1
accountability and, 265-7
climate of trust, 260-1
as impersonal, 11
Clayton v. Clayton, 72-3
client-centered lawyering, 85-6
primary goals of, 85
climate of trust, 260-1
cognitive dependency, epistemic dependence
and, 3
cognitive dissonance, 93
colonialism. See Indigenous peoples; settler
states
communal sharing, 101
communicative act
consent as, 19-20
presumed consent as, 29
community property, 123-4
competence, in psychology of trust, 94-7
in assessment of other’s needs, 95-7
maximization of wealth, 94-5
Prospect Theory and, 94-5
complete deference, 81
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Conaglen, Matthew, 155
confidence
in ad hoc fiduciary relationships, 52-3
in contract law, 55-64
development of, 58-9
in contractual relationships, 4
definition of, 4
in fiduciary relationships, 4
development of, 58-9
in systems, 61-2
trust as distinct from, 56
conflict of duty, 160-1, 170
conflict rules, 8
lack of profit as distinct from, 8
in private administration, 8
in public administration, 8
conflicts, 149-50, 154-65
under corporate opportunity doctrine,
167-8
definition of, 154-7
elimination of, 158-9
management of, 158-9
no profit rule and, 166-7
non-disclosure of, 168
over unauthorized profits, 165-8
regulation of, 149-50
rules of, 8
conflicts of interest, 152-3
apparent, 162-3
definition of, 162-3
potential, 163-4
bias and, 161, 168-70
conflict of duty compared to, 160-1
de minimis limit for, 164-5
definition of, 155-7, 161
duties against, 157-9
fiduciary, 154-5
misuse of power as distinct from, 171
in private fiduciary law, 157
regulations of, 152-3, 156-7
types of, 159-61
consensualism principle, 226
consent
expressions of
as communicative act, 19-20
as external act, 18-19
in fiduciary powers theory, 18-22
as illocutionary force, 20-2
as intentional, 19
in fiduciary powers theory, 18-32
expressions of, 18-22
fiduciary reasons for, 22-32
presumption of consent, 24-5, 29-32
revocation of consent, 24

trust and, 22-9
in fiduciary relationships, 2-3
as authorization mechanism, 2
by decree, 2-3
Owen on, 18
presumed
actual consent and, 29
as communicative act, 29
fiduciary reasons and, 29-32
institutional grounds for, 29
consequences of being informed, 98-9
disclosure mechanisms, 99
consumer contracts, 60-3
contract forms, 65-7
deployment of, 71-2
fiduciary forms compared to, 66-7, 71-2
thin trust and, 67-9
contract law
ad hoc advisory relationships under, 48-9
promises in, 48-9
confidence in, 55-64
development of, 58-9
for consumers, 60-1
discretionary power under, 69
equity’s operation in, 58
expectation damages under, 60
good faith standards and, 69
lawfulness standard in, 69
no profit rule in, 60
reasonableness standard in, 69
regulation under, 61
trust in, 55-64
thin, 69
contract model, for partnership fiduciary law,
115-16
contract theory. See relational contract theory
contracts. See also contractual relationships
confidence in, 55-64
consumer, 60-3
forms for, 65-7
deployment of, 71-2
fiduciary forms compared to, 66-7, 71-2
thin trust and, 67-9
incomplete, 303-8
in startups, 312-13
non-fiduciary discretionary power, 69, 72-3
in relational contract theory, 68
self-interest in, 65-6
social relationships and, 63
in systems, 62-3
trust and, 306
trusting beliefs in, 64-73
contractualisation of, 70-2
zone of discretion for, 305
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contractual liability, of institutions, 190
contractual methods, 72
contractual relationships
under fiduciary law, 12-13
personal trust in, 4
contractualisation, 70-2
control, autonomy and, 79-80
corporal liberty, 184-5
corporate officers and directors, as stakeholder
fiduciaries, 119-21
corporate opportunity doctrine, 131, 167-8
corporate social responsibility, Friedman on,
12
Criddle, Evan, 6-7, 176, 192
criminal law, 175
culture of public justification, 241

Darwall, Stephen, 266
Davis, Seth, 220-1
de minimis limit, for conflict of interest, 164-5
decree, fiduciary relationships by, 2-3
default bias, in psychology of trust, 95
deference
complete, 81
partial, 81
prudential, 82
deontic second personal reasons, 27
dependence
epistemic
in advisory relationships, 3
cognitive dependency and, 3
in fiduciary powers theory, 3
personal trust influenced by, 2
dependency. See cognitive dependency;
epistemic dependence
Dictator Game, 92
disclosure
as duty, 5
insinuation anxiety from, 5-6
trust influenced by, 5-6
disclosure effects, in psychology of trust, 93-4
discretion, in advisory relationships, 36-7
critiques of, 37-9
for doctors, 38
for lawyers, 38-9
for money managers, 38
discretionary power
under contract law, 69
in fiduciary relationships, 75-6
in government, 225
non-fiduciary, 69, 72-3
of trustees, 194
discretionary theory, good faith under, 130,
132-4
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dishonesty, bad faith and, 142-3
of agencies, 147
distrust, 255-6
distrust, strategy of, rule of law and, 244
diversity of representational relationships
“acting as” another, 136
“acting for the benefit of” another,
136-7
“acting in place of ” another, 136-8
doctors, discretion by, 38
dual fiduciary problem, 313-14
duty not to breach undertaken obligations,
135-6
duty-imposing ad hoc advisory relationships,
48

empathy gap, 96-7
cold state in, 96
hot state in, 96
encapsulated interest, trust as, 67
endowment effect, 95
Entity Theory, 112-13
epistemic dependence
in ad hoc advisory relationships, 53
in ad hoc fiduciary relationships,
36, 54
in advisory relationships, 3, 36-7, 39-43
in fiduciary law, 41-3
in lawyer-client relationships, 41-3
over-inclusive rules for, 41-3
prophylactic measures for, 41-3
trust and, 39-41
vulnerability and, 39-41
cognitive dependency and, 3
in fiduciary powers theory, 3
outside of advisory relationships, 41
trust and, 53
ethical theory, 280
of individual rights, 282-6
ethics
of modern liberalism, 294
in neo-classical republicanism, 299-300
expectation damages, under contract law, 60
expressions
of consent
as communicative act, 19-20
as external act, 18-19
in fiduciary powers theory, 18-22
as illocutionary force, 20-2
as intentional, 19
as shared knowledge, 20-1, 23-4
impersonal, 19
personal, 19
extrinsic aspects, of institutions, 192
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fairness, in fiduciary relationships, 109
faith. See good faith
family relationships, 30
Faulkner, Paul, 2-3
on fiduciary powers theory, 2, 17
fidelity, rule of law and, 244-6
fiduciary authority, 18
fiduciary Crown. See Canada; Indigenous
peoples; New Zealand
fiduciary duties
loyalty as, 6-7
personal trust and, 6-8
fiduciary government, 224-8
accountability of, 241
candor principle in, 226
consensualism principle in, 226
culture of public justification and, 241
discretionary power of, 225
information asymmetry problems in, 241
normative theory of the means and, 227
overview of, 223-4
political distrust and, 238-41
political participatory rights, 233
political trust and, 8-11, 228-33
generalized, 228-30
objective accounts of, 230-3
particular, 228-30
republican conception of, 234
subjective accounts of, 230-3
political trustworthiness and, 236-8
publicity, 241
thick accounts of, 10, 226-7
thin accounts of, 10, 227-8, 233-6
fiduciary jurisprudence, 216-21
fiduciary law
academic interest in, 1
ad hoc fiduciary relationships under, 54
advisory relationships under, 41-3
contractual outcomes under, 12-13
epistemic dependence and, 41-3
in horizontal business relationships, 13
incompleteness and, 308-15
limitation as solution to, 312-15
in traditional realms of business,
308-10
trust preservation and, 310-12
loyalty in, 33, 309
no conflict rule in, 59-60
performance under, 59-61
personal trust and, 1-6
private, 157
loyalty in, 193
remedies under, 194-5
review of, grounds for, 151

risk minimization strategies as supplement
to, 13
self-interest in, 66
social relationships and, 64
for startups, 312-15
trust in, 35
Fiduciary Obligations (Finn), 134
fiduciary political theory, 200-6
assimilation of state-Indigenous example,
216-21
fiduciary jurisprudence in, 216-21
fiduciary power, limits of, 76
fiduciary powers theory
consent in, 18-32
expression of, 18-22
fiduciary reasons for, 22-32
presumption of, 24-5, 29-32
revocation of, 24
trust and, 22-9
epistemic dependence in, 3
fiduciary authority in, 18
fiduciary reasons in, 22-32
consent and, 22-9
presumed consent and, 29-32
second personal, 22, 26-7
shared knowledge in, 22-3
third-personal, 22
fiduciary relationships and, 2, 17
loyalty in, 32-4
shared knowledge in
as dynamic, 23-4
in fiduciary reasons, 22-3
trust in
consent and, 22-9
radical ethical demand of, 27
fiduciary reasons
in fiduciary powers theory, 22-32
consent and, 22-9
presumed consent and, 29-32
second personal, 22, 26-7
shared knowledge in, 22-3
third-personal, 22
fiduciary relationships. See also advisory
relationships; good faith; stakeholder
fiduciaries
authorization in, mechanisms for
consent, 2
autonomy in
of beneficiaries, 4
transfer of, 4
trust and, 77-8
benefactor-plus model of friendship,
30-2
bilateral, 74
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foundationalism, 286-7
as authorization mechanism, 2 Fox-Decent, Evan, 216-20, 226-7
by decree, 2-3 Friedman, Milton, 12, 278-9, 284-5, 300-1
definition of, 17 friendship
elements of, 74 benefactor-plus model, 30-2
fairness in, 109 fiduciary relationships as distinct from, 51
fiduciary powers theory of, 2, 17 as involvement, 51-2
forms of, 65-7 obligations of, 30-2
contract forms compared to, 66-7 trust as element of, 52
thin trust and, 67-9 Fuller, Lon L., 196
friendship as distinct from, 51
with Indigenous peoples. See Indigenous Gallanis, Thomas, 13
peoples gender attitudes, in psychology of trust, 100
involvement-based, 44 gender socialization, 83
loyalty in, 32-4, 106 general partnerships, 7
Miller on, 17 generalized political trust, 228-30
non-stakeholder, 106 Gold, Andrew, 3
parties in, 87 on fiduciary relationships, 3. See also ad hoc
paternalism in, 75-6, 78, 83 fiduciary relationships
personal trust in, 2-3 on thick trust, 3
power/liability theory of agency in, 195 good faith, in fiduciary relationships, 7-8. See
service mandates in, 75 also bad faith
social relationships and, 63 contract law and, 69
with stakeholder fiduciaries, 108-9 through corporate opportunity doctrine,
entrusted power in, 108-9 131
evenhandedness in, 109 as duty, 128
fairness in, 109 in duty not to breach undertaken
integrity as principle in, 109 obligations, 135-6
solicitude principle in, 109 elements of, 139-40
with state, 9-10, 199-200 Finn on, 143-4
structural paternalism in, 4 good will as distinct from, 138
trust in, 32-4, 55-64, 74 as lack of bad faith, 140-1
thick, 3, 32, 36 loyalty and, 7-8
trusting beliefs in, 64-73 motivation as element of, 7-8
contractualisation of, 70-2 through “no conflict” principle, 130-4
trusting relationships compared to, 29-30 through “no unauthorised profit” rule,
philial, 30 131-2
transactional, 30 in proper purposes doctrine, 134-5
trustworthy pose in, 87 scope of, 7
typologies of, 100-1 trustworthiness as distinct from, 138
fiduciary responsibility, 62-3 through voluntary trust and agency
financial trusts. See trusts obligations, 129
Finn, Paul, 134 under Trustee Act 1925, 129

consent in, 2-3

on good faith standard, 143-4

first grade choice dependent obligations, 49

for-profit managers
Locke on, 278-82
ethical obligations of, 278-9

in modern economic theory, 288-91

Bentham as influence on, 290-1

under neo-classical republicanism, 291-7

for-profit organizations
neo-classical republicanism and, 12
utilitarianism and, 12

good will, good faith as distinct from, 138

Gray, John Chipman, 323-4

group stereotypes, in psychology of trust,
99-100

Guerin case (Canadian Supreme Court),
207-9, 211-16

Hardin, Russell, 67
Harding, Matthew, 4, 32, 35
on trust, 40
thick trust, 88
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Hawley, Katherine, 317 independent legal interests and, 211-12
Hillman, Robert, 117-18 private rights protections under, 201-2
Hobbes, Thomas, 9, 136, 176, 180-2, 185-6. protection of independent interests,
See also laws of nature 212-16
on corporal liberty, 184-5 public statuses of, 202-3
on mutual trust, 179-86 individual rights, ethical theory of, 282-6
on sovereignty, 183-4 information asymmetry
horizontal business relationships, fiduciary law in fiduciary government, 241
in, 13 in non-stakeholder fiduciary relationships,
horizontal trust, 182 109
Hume, David, 260 in startups, 312-13
insinuation anxiety, 5-6
illocutionary force, in expression of consent, institutional grounds, for presumed content,
20-2 29
impersonal expressions, 19 integrity, 109
impersonal trust, 11 intentionality, of consent, 19
civic trust, 11 international courts, 178-9
political trust, 11 international law, in settler states, rejection of,
fiduciary government and, 8-11 203
as particularized, 10 interpersonal trust, 87-8, 248-54
imprudence, autonomy and, 82 basic trust, 257
incomplete contracting, 303-8 impersonal contexts for, 257-9
in startups, 312-13 non-trust and, 254-6
Indian Act, Canada, 207 distrust, 255-6
Indigenous peoples, fiduciary relationship with mistrust, 256
state predictive reliance in, 249-50
as beneficiaries, 205 recognitional dimensions of, 249-50
in Canada, 198 proleptic trust and, 253-4
in Guerin case, 207-9, 211-16 proto-trust, 249-50
under Indian Act, 207 robust recognitional trust and, 250-3
for property rights, 208 Ur-trust, 256-7, 264
in Wewaykum case, 209, 212-18 intrinsic aspects, of institutions, 192
in fiduciary political theory, 200-6 involvement-based fiduciary relationships, 44
assimilation of state-Indigenous example, involvements, 30
216-21 friendships, 51-2
fiduciary jurisprudence in, 216-21 as syndrome of attitudes, 51
fiduciary relationship with state, 9-10, tort law and, 53
199-200 voluntariness of, 50-3

monism in, 200
in New Zealand, fiduciary relationship with, joint enterprises, 118-19

198 joint venturers, 7, 118-19
for Maori rights, 210-11, 215-16 judges, ad hoc advisory relationships and, 44-6
for property rights, of Indigenous juridical trust, 263-5
peoples, 215-16
under Treaty of Waitangi, 210-11 Keech v Sandfrod, 165-6
in Wakatii case, 210-16 Klass, Gregory, 48
paternalism in, 200 Klug v Klug, 142-3
in political sphere, 200-6 knowledge. See shared knowledge
under private fiduciary law, 199-206,
211-16 Laby, Arthur, 37-9
independent legal interests and, 211-12 Langbein, John, 154
protection of independent interests, lawfulness standard, in contract law, 69
212-16 laws of nature

under public fiduciary law, 199-206, 211-16 dispositional aspect of, 187-8
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trust and, 186-97
lawyers
client-centered lawyering, 85-6
discretion by, 38-9
legal forms, in property law theory, 65
as regulative ideal, 65
legality principle, 244-5
Leslie, Melanie, 123
Leviathan (Hobbes), 180-2
liberalism. See modern liberalism
liberty. See corporal liberty
Locke, John, 277-86
Bentham’s critiques of, 286-91
on ethical liberty, 283
ethical theory for, 280
of individual rights, 282-6
on for-profit managers, 278-82
ethical obligations of, 278-9
liberalism of, 12
on natural rights, 280-1
on private property, 277-8
Loewenstein, George, 93-4
loyalty
in ad hoc advisory relationships, 51
as avoidance of fiduciary conflicts, 33
definitions of, 33-4
as fiduciary duty, 6-7
in fiduciary law, 33, 309
in fiduciary powers theory, 32-4
in fiduciary relationships, 32-4, 106
good faith and, 7-8
under partnership fiduciary law, 111-12
in private fiduciary law, 193
psychological research on, 5
in psychology of trust, 91-4
moral norms for, 91-2
self-dealing biases and, 9
self-serving biases and, 9
social norms for, 91-2
of stakeholder fiduciaries, 108-17
as duty, 106
true, 33
from trust, 33-4

2-3
2-3

MacNeil, Ian, 68

managerial accountability, 247-8

Maori rights, in New Zealand, 210-11, 215-16

market pricing, 101

Markovits, Daniel, 65-7, 75-6

maximization of wealth, in psychology of trust,
94-5

McLeod, Carolyn, 4-5

Meinhard v. Salmon, 118-19

Mill, John Stuart, 295-6

Miller, Paul, 10, 59
on advisory relationships, legal
differentiation between types of, 3, 37
fiduciary powers theory
epistemic dependence in, 3
fiduciary relationships and, 2, 17
on fiduciary relationships, 17
fiduciary powers theory and, 2, 17
modes of authorization, 29
mistrust, 256
“misuse” of position, as bad faith act, 147-8
misuse of power, 150-4
conflict of interest as distinct from, 171
conflicts of interest as distinct from, 171
under private law, 154
under public law, 152, 154
remedies for, 153
modern liberalism
Bentham as influence on, 286
capitalism and, conflicts between, 292
cultural sector of, 293-4
ethics of, 294
Locke as influence on, 12
modern legal theory, 291-2
political majoritarianism and, 291-2
money managers, discretion by, 38
monism, 200
moral licensing, 94
motivation, in good faith, 7-8
mutual trust, 179-86

natural right theories, 285

natural rights, Locke on, 280-1

neo-classical republicanism, 294-300
cultural sector of, 299
economic sector of, 279-97
for-profit managers under, implications of,

291-7

for-profit organizations and, 12
integration of politics and ethics, 299-300
legal sector of, 279-99

New Zealand, Indigenous peoples in, fiduciary

relationship with, 198

for Maori rights, 210-11, 215-16
for property rights, 215-16
under Treaty of Waitangi, 210-11
in Wakatii case, 210-16

“no conflict” principle, 130-4

no conflict rule, in contract law, 59-60

no profit rule
conflicts and, 166-7
in contract law, 60

“no unauthorised profit” rule, 131-2
unauthorized profits, conflicts over, 165-8
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non-fiduciary discretionary power, 69, 72-3
non-stakeholder fiduciary relationship, 106,

109-10
as asymmetrical, 109

information asymmetries in, 109

non-trust, 254-6
distrust, 255-6
mistrust, 256

normative theory of the means, 227
notice concerns, in ad hoc advisory

relationships, 46-8
Nozick, Robert, 286

O’ Neil, Colin, 139-40
obligations of friendship, 30-2
O’Neill, Onora, 243

Owens, David, 18, 49, 51

parent—child relationship, 177-8
partial deference, 81

particular fiduciary government, 228-30
partnership fiduciary law, 110-17

Aggregate Theory and, 112

business judgment rule, 113-14

contract model for, 115-16
Entity Theory and, 112-13
loyalty under, 111-12

partnership governance under, 114-17
partnership management, 112-14

property model for, 115

under Revised Uniform Partnership Act,

110-11
solidarity as duty under, 111
partnership governance, 114-17

partnership management, 112-14
partnership stakeholder model, 117
paternalism, in fiduciary relationships, 75-6,

78, 83
with Indigenous peoples, 200
Penner, James, 7-8
personal expressions, 19
personal trust
through conduct, 2
in contractual relationships, 4

dependence or vulnerability as influence

on, 2

fiduciary duties and, 6-8

fiduciary law and, 1-6

in fiduciary relationships, 2-4

motivation as factor in, 1-2

proleptic trust and, 11, 2534

recognitional trust and, 11
Pettit, Phillip, 10, 243

philial grounds, for presumed content, 29-30

INDEX

philial trusting relationships, 30
with family, 30
involvements, 30
political authority, trust and, 9
political distrust, 238-41
political majoritarianism, 291-2
political participatory rights, 233
Political Theology (Schmitt), 192-3
political trust
accountability and, 267-72
fiduciary government and, 8-11, 228-33
generalized, 228-30
objective accounts of, 230-3
particular, 228-30
republican conception of, 234
subjective accounts of, 230-3
as impersonal, 11
as particularized, 10
Trust Challenge and, 262-3
political trustworthiness, 236-8
Pollman, Elizabeth, 12-13
Postema, Gerald, 10-11
on types of trust, 11
power. See also discretionary power; fiduciary
powers theory; misuse of power
fiduciary, limits of, 76
power-conferring ad hoc advisory
relationships, 48
power/liability theory of agency, 195
predictive reliance, in interpersonal trust,
249-50
recognitional dimensions of, 249-50
presumed consent
actual consent and, 29
as communicative act, 29
fiduciary reasons and, 29-32
institutional grounds for, 29
philial grounds for, 29-30
private administration
bias in, 8
conflict rules in, 8
private fiduciary law, 157
Indigenous peoples under, 199-206, 211-16
independent legal interests and, 211-12
protection of independent interests,
212-16
loyalty in, 193
private law
misuse of power under, 154
reciprocal limits on interactions under,
175-6
stakeholder fiduciaries in. See stakeholder
fiduciaries
private property, Locke on, 277-8
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for-profit organizations; no profit rule;
unauthorized profits
as distinct from conflict rules, 8
proleptic trust, 11, 253-4
promises, in contract law, 48-9
proper purposes doctrine, 134-5
property law theory, legal forms in, 65
as regulative ideal, 65
property model, for partnership fiduciary law,
115
property rights, for Indigenous peoples, 208,
215-16
prophylactic measures, for epistemic
dependence, 41-3
Prospect Theory, 94-5
proto-trust, 249-50
prudence, in psychology of trust, 94-7
Prudent Investor rule, 95
prudential deference, 82
psychological research
on loyalty, 5
on trust, 5-6
psychology of trust
accountability in, 97-9
psychological consequences of, 97-8
accounting in, 97-9
psychological consequences of, 97-8
social approval in, 98
in authority ranking, 101
cognitive dissonance in, 93
in communal sharing, 101
competence in, 94-7
in assessment of other’s needs, 95-7
maximization of wealth, 94-5
Prospect Theory and, 94-5
consequences of being informed, 98-9
disclosure mechanisms, 99
default bias in, 95
disclosure effects in, 93-4
empathy gap and, 96-7
cold state in, 96
hot state in, 96
endowment effect in, 95
in equality matching, 101
for interpersonal trust, 87-8
loyalty in, 91-4
moral norms for, 91-2
self-dealing biases and, 92-3
self-serving biases and, 92-3
social norms for, 91-2
in market pricing, 101
measures of, 88-9
methodological approach to, 88-91

Dictator Game in, 92
research methods in, 89-91
Trust Game in, 90-1
prudence in, 94-7
Prudent Investor rule, 95
scope of, 87-8
status quo bias in, 95
warmth in, 91-4
public administration
bias in, 8
conflict rules in, 8
public fiduciary law, Indigenous peoples
under, 199-206, 211-16
independent legal interests and, 211-12
private rights protections under, 201-2
protection of independent interests,
212-16
public law
misuse of power under, 154
stakeholder fiduciaries in. See stakeholder
fiduciaries
public officials, as stakeholder fiduciaries,
124-5
public status, of Indigenous peoples, 202-3
publicity, 241-3

reasonableness standard, in contract law, 69
reciprocating second personal reasons, 27
recognitional trust, 11
regulations, under contract law, 61
relational autonomy, 79, 83-6
relational contract theory, 68
remedies and damages

under fiduciary law, 194-5

for misuse of power, 153
representation of the sovereign, 136
republican conception, of political trust, 234
republicanism. See neo-classical republicanism
responsibility. See fiduciary responsibility
Revised Uniform Partnership Act (RUPA),

110-11
Ripstein, Arthur, 201
risk minimization strategies, fiduciary law
supplemented by, 13

robust recognitional trust, 250-3
Rule Against Perpetuities, 323-4
rule of law, 244-8

accountability fit for, 246-8

distrust of strategy and, 244

fidelity and, 244-6

legality principle, 244-5

Trust Challenge and, 10-11
RUPA. See Revised Uniform Partnership Act
Ryman, Emma, 4-5

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108480420
www.cambridge.org

Cambridge University Press
978-1-108-48042-0 — Fiduciaries and Trust
Edited by Paul B. Miller , Matthew Harding
Index

More Information

342

Schmitt, Carl, 192-3

second grade choice dependent obligations,

49-50
second personal reasons
deontic, 27

in fiduciary powers theory, 22, 26-7

reciprocating, 27
self-abnegation, 106
self-dealing biases, 92-3

self-governance, autonomy and, 79, 81
self-interest. See also conflicts of interest

in contracts, 65-6
in fiduciary law, 66
self-serving biases, 92-3

service mandates, for fiduciary relationships,

75

settler states. See also Canada; New Zealand
fiduciary duties in, 203-5. See also

Indigenous peoples

multiple legal authorities in, 202
rejection of international law in, 203
Shaping the Normative Landscape (Owens), 51

shared knowledge
consent as, 20-1, 23-4
in fiduciary powers theory
as dynamic, 23-4
in fiduciary reasons, 22-3

shareholders, as stakeholder fiduciaries, 121-2

Skinner, Quentin, 180
Smith, Adam, 265
Smith, Gordon, 12-13
Smith, Henry, 42

Smith, Lionel, 8, 38, 75, 113, 131, 143

social approval, 98

social perception, psychology of, 89

social relationships

in ad hoc advisory relationships, 45-6

contracts and, 63
fiduciary law and, 64
fiduciary relationships and, 63

social responsibility, corporate, 12

The Social Responsibility of Business to Increase
Its Profits (Friedman), 278-9

“sole interest” standard, of trust law, 13

solicitude principle, 109

solidarity, under partnership fiduciary law, 111

sovereignty, 183-4

trust of sovereign leaders, 192-3
Sovereignty’s Promise (Fox-Decent), 226

Spier, Kathryn, 307

spouses, as stakeholder fiduciaries, 123-4
stakeholder fiduciaries, 7. See also non-
stakeholder fiduciary relationship;

partnership fiduciary law

INDEX

community property and, 123-4
definition of, 105-6
fiduciary relationships and, 108-9
entrusted power in, 108-9
evenhandedness in, 109
fairness in, 109
integrity as principle in, 109
solicitude principle in, 109
general partnerships, 7
joint venturers, 7
judicial review of, 106-7
loyalty of, 108-17
as duty, 106
partnership stakeholder model, 117
in private law, 117-26
under business judgment rule, 120-1, 123
corporate officers and directors as,
119-21
joint enterprises in, 118-19
joint ventures in, 118-19
shareholders as, 121-2
spouses as, 123-4
stakeholder trustees as, 123
in public law, 117-26
public officials as, 124-5
self-abnegation in, 106
trust among, 108-17
typology of, 125-6
voting rights of, 106
stakeholder trustees, as stakeholder fiduciaries,
123
startups
agency costs for, 312-13
incomplete contracting in, 312-13
information asymmetry in, 312-13
uncertainty in, 312-13
state. See settler state
status quo bias, 95
stereotypes. See group stereotypes; trust
stereotypes
structural paternalism, in fiduciary
relationships, 4

Tawney, R. H., 277, 286
Tetlock, Phil, 97-8, 101
theft, definition of, 142
Theft Act (1968), 142
Theory of Moral Sentiments (Smith, Adam), 265
thick account, of fiduciary government, 10,
226-7

thick trust, 40, 56, 88

contract forms and, 67-9

in fiduciary relationships, 32

ad hog, 3, 36
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thin account, of fiduciary government, 10,
227-8, 233-6
thin trust, 40, 56
contract forms and, 67-9
in contract law, 69
third grade choice dependent obligations,
49-50
tort law, involvements and, 53
transactional trusting relationships, 30
transfer of autonomy, 4
Treaty of Waitangi, 210-11
true loyalty, 33
Trust Challenge, 248-59. See also impersonal
trust
civic trust, 11, 182, 260-1
climate of trust, 260-1
as impersonal, 11
juridical trust, 263-5
political trust in, 262-3
responses to, 263-72
to rule of law, 10-11
Trust Game, 90-1
trust law, 13
agency costs in, 13
beneficiary interests in, 13
“best interest” standard of, 13
“sole interest” standard of, 13
in US,, 13
trust stereotypes, in psychology of trust,
99-100
trust, as concept. See also impersonal trust;
interpersonal trust; personal trust;
political trust; psychology of trust
in legal sense, 318-30
under U.S. law, 318-30
discretionary nature of, 320-3
Trustee Act 1925, England and Wales,
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trustees, discretionary power of, 194
trusting relationships, fiduciary relationships
compared to, 29-30

trusts, financial, agency costs for, 13

trustworthiness, as distinct from good faith,
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trustworthy pose, in fiduciary relationships, 87

unauthorized profits, conflicts over, 165-8

uncertainty, in startups, 312-13

Uniform Directed Trust Act, U.S. (2017),
329-30

United Dominions Corporation Ltd v Brian Pty
Limited, 70

Ur-trust, 256-7, 264

utilitarianism, 12, 287-8

for-profit organizations and, 12

voluntariness
in ad hoc advisory relationships, 49-53
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of involvements, 50-3
voting rights, of stakeholder fiduciaries, 106
vulnerability
in ad hoc fiduciary relationships, 36
epistemic dependence and, 39-41
personal trust influenced by, 2
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210-16
warmth, in psychology of trust, 91-4
Wealth of Nations (Smith, Adam), 286-7
Weinrib, Ernest, 37, 201
Wewaykum case (Canada Supreme Court),
209, 212-18
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Wolff, Jonathan, 245
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gender socialization of, 83
Woolley, Alice, 38-9
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