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FOREWORD

The impacts of climate change will intensify over the course of the
twenty-first century. There remains a substantial gap between what
governments have promised to do and the actions they have undertaken
to date. The Climate Action Tracker predicts a 1.5°C warming by 2035, a
2°C warming by 2053 and a 3.2°C warming by 2100. Climate change is a
critical existential issue that threatens all life forms on this planet. It is,
therefore, larger than human rights and will require all hands on deck
across all sectors.

Courts are sworn to impartiality, justice, protection of human rights
and upholding the rule of law. As governments fail to meet their climate
targets, people increasingly are turning to courts to referee the adequacy
of governments’ responses to and inaction regarding climate change. In
recent cases, courts have played a significant role by holding govern-
ments accountable for their inadequate climate action; mitigating carbon
emissions; helping evolve adaptation solutions, including compensation;
promoting sustainable development goals; influencing climate policy-
makers; safeguarding human rights and ensuring sustainable develop-
ment and climate justice. Judges and courts are no longer bystanders and
are being hailed for their judicial stewardship in some countries.

In Climate Change Litigation in the Asia Pacific, Jolene Lin and
Douglas A. Kysar have initiated a conversation that is long overdue. It
is a collection of scholarship that carefully examines the purpose, trends,
impact and future of climate change litigation in the Asia Pacific, raising
the question of what role litigation and judicial action can play in the
world of climate change. This book brings together diverse judicial
approaches and ideas from different countries to explore the common
judicial theme of climate change litigation across the Asia Pacific, while
being aware of their political, social, economic and cultural diversity. The
book tries to find a more holistic and sustainable definition for climate
change litigation in order to build collegiality of judicial thought across
these countries to promote and advance climate change efforts. The

xi
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xii FOREWORD

various chapters chronicle that judicial approaches in different countries
vary according to the constitutional and legal frameworks, responsive-
ness of the courts and robustness of the civil society. Some countries,
therefore, play a more significant role in climate change litigation com-
pared to others. The authors share evolving ideas, approaches and tech-
niques applied in climate change litigation across the Asia Pacific, which
is a treasure trove for judges, litigators, climate activists and policy-
makers. The conversation that Climate Change Litigation in the Asia
Pacific starts will help cross-fertilize ideas and approaches in various
jurisdictions, leading to awareness, dialogue and the possibility of a
powerful coalition.

Setting the stage for the current state of climate change litigation, some
countries' in the Asia Pacific have had a strong historical tradition of
dealing with public interest environmental litigation based on their
democratic and fundamental rights-based constitutional schemes.
These courts have a rich jurisprudence of safeguarding nature, ecosys-
tems, biodiversity and the quality of life of their citizens. These judges
have intelligently carved international environmental principles of sus-
tainable development, precautionary principles, environmental impact
assessments, public trust doctrines and so forth into their constitutional
values of political, economic and social justice, along with fundamental
constitutional rights like right to life and dignity. Environmental public
interest litigation has not been adversarial but more inquisitorial,
informed by a good understanding of environmental science and other
life sciences.

In environmental litigation, it is often the case that the polluter largely
falls in the local jurisdiction - the courts hold the polluter accountable
and impose penalties. The issues are limited to air, water or land pollu-
tion. However, climate change brings a totally new set of challenges to
litigation in the Global South. Countries that contribute insignificantly
toward greenhouse gas (GHG) emissions but suffer at the hands of
climate change need to learn to adapt. Adaptation climate change litiga-
tion is a new paradigm and very different from mitigation climate change
litigation. For instance, countries faced with extreme weather, floods,
droughts, erratic monsoon rains, melting of glaciers, siltation of dams,
low agricultural productivity, reduction in forest cover, natural migration
of adversely affected plant species, damage to coastal areas, natural

' South Asian countries like Pakistan, India, Bangladesh and Sri Lanka, and the Philippines
in Southeast Asia.
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disasters and reduction of freshwater reserves need to deal with issues
regarding water, food and energy security. This climatic imbalance
strikes hard at the most vulnerable in the society - that is, children,
women and the poor. These countries generally have inadequate infra-
structure and weak resilience in the face of natural disasters. For this, pro-
adaptation climate change litigation primarily focuses on strengthening
institutions, in almost all sectors, to increase their resilience and capacity
to adapt to climate change. In the Leghari case,” this was made possible
through the collaborative and participatory tool of a commission® com-
prising the main stakeholders, including the government, working
together to collaborate and find solutions. The court monitored and
regulated the commission. State policies (e.g., agriculture, irrigation,
water or energy or infrastructure development) are being challenged
before the courts to ensure that they are climate resilient.

Climate Change Litigation in the Asia Pacific can spark an impetus for
change, as it starts a dialogue and questions the importance of and need
for climate change litigation in the Asia Pacific. This scholarly work
regarding climate change litigation can help convert judges into climate
judges with a common goal. The book will connect countries on a
singular platform of human rights, rule of law and climate justice, over-
coming the political, geographical and cultural divide. To enhance cli-
mate change litigation, judges need to come together and exchange ideas
via helpful forums such as the Asian Judges Network (AJNE) and the
Roundtable of Judges on Environment/Climate, regularly organized by
the Asian Development Bank (ADB). Social mobilization, public aware-
ness, understanding of climate science and better judicial coordination
can go a long way to promote climate change litigation. This book makes
a step in the right direction. It is a new beginning and one full of hope.

Syed Mansoor Ali Shah

Judge

Supreme Court of Pakistan
Islamabad
25 October 2019

% Asghar Leghari v. Federation of Pakistan and Others (PLD 2018 Lahore 364).
? Dr. Parvez Hassan, Resolving Environmental Disputes in Pakistan: The Role of Judicial
Commissions (1st ed., Pakistan Law House 2018).
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