Cambridge University Press & Assessment
978-1-108-47738-3 — Demystifying Treaty Interpretation
Andrea Bianchi , Fuad Zarbiyev

Frontmatter

More Information

DEMYSTIFYING TREATY INTERPRETATION

Demystifying Treaty Interpretation doesn’t just tell you how treaties are
commonly interpreted. It helps you understand the process of treaty
interpretation and its outcomes. The idea that rules of treaty interpretation
can guide us to the meaning of treaty provisions, in a simple and
straightforward manner, is a myth to be dispelled. This book aims to
capture some of the complex and nuanced processes involved in treaty
interpretation. It spurs further reflection about how interpretation takes
place against the background of concepts, categories, and insights from
other disciplines. A useful tool for scholars, practitioners, and researchers
engaging with treaty interpretation at all levels, the book aims to enhance
the reader’s knowledge and mastery of the interpretive process in all its
elements, with a view to making them more skilled and effective players in
the game of interpretation.

ANDREA BIANCHI is Professor of International Law at the Geneva
Graduate Institute. His areas of interest include interpretation,
international law theories, the production of knowledge, and the invisible
structures and the unsaid of international law. He is the author of
International Law Theories: An Inquiry into Different Ways of Thinking
(2016) and the co-editor of International Law’s Invisible Frames: Social
Cognition and Knowledge Production in International Legal Processes (with
Moshe Hirsch, 2021); Interpretation in International Law (with Dan Peat
and Matt Windsor, 2015); and Transparency in International Law (with
Anne Peters, 2013).

FUAD ZARBIYEV is Professor of International Law at the Geneva
Graduate Institute. His areas of interest include international adjudication,
the concept of authority, critical theory and sociological approaches to
international law.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108477383
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-47738-3 — Demystifying Treaty Interpretation
Andrea Bianchi , Fuad Zarbiyev

Frontmatter

More Information

CAMBRIDGE STUDIES IN INTERNATIONAL
AND COMPARATIVE LAW: 188

Established in 1946, this series produces high quality, reflective and innovative
scholarship in the field of public international law. It publishes works on international
law that are of a theoretical, historical, crossdisciplinary or doctrinal nature. The series
also welcomes books providing insights from private international law, comparative
law and transnational studies which inform international legal thought and practice
more generally.

The series seeks to publish views from diverse legal traditions and perspectives, and of
any geographical origin. In this respect it invites studies offering regional perspectives
on core problématiques of international law, and in the same vein, it appreciates
contrasts and debates between diverging approaches. Accordingly, books offering new
or less orthodox perspectives are very much welcome. Works of a generalist character
are greatly valued and the series is also open to studies on specific areas, institutions or
problems. Translations of the most outstanding works published in other languages are
also considered.

After seventy years, Cambridge Studies in International and Comparative Law sets
the standard for international legal scholarship and will continue to define the discipline
as it evolves in the years to come.

Series Editors
Larissa van den Herik
Professor of Public International Law, Grotius Centre for International Legal
Studies, Leiden University

Jean d’Aspremont
Professor of Public International Law, University of Manchester
and Sciences Po Law School

A list of books in the series can be found at the end of this volume.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108477383
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-47738-3 — Demystifying Treaty Interpretation
Andrea Bianchi , Fuad Zarbiyev

Frontmatter

More Information

DEMYSTIFYING TREATY
INTERPRETATION

ANDREA BIANCHI

Geneva Graduate Institute

FUAD ZARBIYEV

Geneva Graduate Institute

55 CAMBRIDGE

 UNIVERSITY PRESS

@© in this web service Cambridge University Press & Assessment www.cambridge.org


www.cambridge.org/9781108477383
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-47738-3 — Demystifying Treaty Interpretation
Andrea Bianchi , Fuad Zarbiyev

Frontmatter

More Information

{ CAMBRIDGE

UNIVERSITY PRESS

Shaftesbury Road, Cambridge CB2 8EA, United Kingdom
One Liberty Plaza, 20th Floor, New York, NY 10006, USA
477 Williamstown Road, Port Melbourne, VIC 3207, Australia
314-321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre, New Delhi - 110025, India
103 Penang Road, #05-06/07, Visioncrest Commercial, Singapore 238467

Cambridge University Press is part of Cambridge University Press & Assessment,
a department of the University of Cambridge.

We share the University’s mission to contribute to society through the pursuit of
education, learning and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781108477383

DOI:10.1017/9781108769730
© Andrea Bianchi and Fuad Zarbiyev 2024

This publication is in copyright. Subject to statutory exception and to the provisions
of relevant collective licensing agreements, no reproduction of any part may take
place without the written permission of Cambridge University Press & Assessment.

First published 2024
A catalogue record for this publication is available from the British Library

Library of Congress Cataloging-in-Publication Data
Names: Bianchi, Andrea, 1963 July 4- author. | Zarbiyev, Fuad, author.

Title: Demystifying treaty interpretation / Andrea Bianchi, Fuad Zarbiyev.
Description: Cambridge, United Kingdom ; New York, NY : Cambridge University
Press, 2024. | Series: Cambridge studies in international and comparative
law | Includes bibliographical references and index.

Identifiers: LCCN 2023044883 | ISBN 9781108477383 (hardback) |
ISBN 9781108769730 (ebook)

Subjects: LCSH: Treaties — Interpretation and construction. | Treaty-making power.
Classification: LCC KZ1304 .B53 2024 | DDC 341.3/7-dc23/eng/20231005
LC record available at https://lccn.loc.gov/2023044883

ISBN 978-1-108-47738-3 Hardback
ISBN 978-1-108-70863-0 Paperback

Cambridge University Press & Assessment has no responsibility for the persistence
or accuracy of URLs for external or third-party internet websites referred to in this
publication and does not guarantee that any content on such websites is, or will
remain, accurate or appropriate.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108477383
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-47738-3 — Demystifying Treaty Interpretation
Andrea Bianchi , Fuad Zarbiyev

Frontmatter

More Information

CONTENTS

List of Figures page viii
Preface ix
List of Abbreviations xiv

1 The Province of the Rules of Treaty Interpretation 1
11 The Bias 1
1.2 Conventional Wisdom 3
1.3 The Eiffel Tower 4
1.4 The Game of Chess and the Illusion of Rules 9
1.5 Meaning and Rule Following 13
1.6 Mindsets and Assumptions 15
1.7  Humpty Dumpty’s ‘Master’ 18

2 The Interpreter’s Self: Freedom and Constraints 23
2.1 Disciplining Treaty Interpretation 23

2.2 The Source of Interpretive Constraints:
Interpretation as a Community Enterprise 27

2.3 Interpretive Community or Interpretive Communities? 34
2.4 Determinacy versus Indeterminacy 41
2.5 The Power of Virtues 45

3 The Genealogy of the Contemporary Regime of Treaty
Interpretation 49
3.1 Official Histories and the Myth of Origin 49
3.2 Genealogy 54
3.3 Twists and Quirks 58
3.4 Further Vagaries 64
3.5 The Road to Vienna 69
3.6 Victory in Context 73
3.7 Vae Victis! 77

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781108477383
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-47738-3 — Demystifying Treaty Interpretation
Andrea Bianchi , Fuad Zarbiyev

Frontmatter

More Information

vi

CONTENTS

Textualism: Its Unfulfilled Promises and Unintended

Consequences 85
41 What We Talk about When We Talk about Textualism 85
4.2 Textasa Constraint on Treaty Interpretation 89

4.3 'Why Humphrey Waldock Was at the Vienna Conference
or Why Textualism Can Be Preached but Never Practised 90

4.4 Textuality and Intertextuality 94
4.5 Unintended Consequences of Textualism 97

Intentionalism: A Lost Cause? 101

5.1 A Story of Ambivalence 101

5.2 The Place of Intentionalism under the VCLT 106
5.3 WhatIs Meant by Intentionalism? 109

5.4 Why Intentionalism Cannot Be Repressed 115

What’s the Purpose of ‘Object and Purpose’? 118
6.1 Night Shifts and Women’s Rights 118

6.2 The Unexpected Consequences of Judge-Made Law 122
6.3 Dyad, Hendiadys, or Neither? 125

6.4 Treasure Hunt 130

6.5 The Crucible and When Alone Is Better 134

6.6 Bear in Mind the Bear 138

Supplementary Means: A Dangerous Supplement? 142
7.1 The Ranking Issue 142

7.2 Supplement: Dispensable Surplus or Necessary Gap Filler? 144
7.3 How to Identify Supplementary Means 146

7.4 Is There Anything Outside the Text? 151

7.5 What Supplementary Means Reveal about the Rules of Treaty
Interpretation 153

The Magic of Systemic Integration 157

8.1 The Unity Archetype 157

8.2 Fragmentation and ‘Post-modern Anxieties’ 162
8.3 Contrivance 168

8.4 The Master Key 172

8.5 Metamorphosis 176

8.6 Wizardries 178

8.7 Inside/Outside 182

Inferential Reasoning and Its Consequences 185
9.1 Assertions and Their Inferentially Articulated Content 185

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108477383
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-47738-3 — Demystifying Treaty Interpretation
Andrea Bianchi , Fuad Zarbiyev

Frontmatter

More Information

10

11

12

CONTENTS vii

9.2 The Right of Access to Courts and the Doctrine of Positive
Obligations 187

9.3 How to Recognize Implied Powers to International
Organizations 190

9.4 Legal Effects of the Resolutions of the UN General Assembly 193
9.5 The Art of Inference 195

Time and Treaty Interpretation 199

10.1 The Antidote against Time 199

10.2 Evolution versus Creation Theories 201

10.3 The VCLT on Time 211

10.4 The Problem with Parties 215

10.5 The Notorious Article 38 219

10.6 The ILC’s Subsequent Practice 223

10.7 Intractable Problems and Useless Distinctions 227

Text, Author, and Interpretive Control 233

11.1 Are Treaty Texts Orphans? 233

11.2 Various Forms of Interpretive Control by the Treaty Parties 236
11.3 To What Extent Are States Still the Masters of Their Treaties? 242
11.4 Shared Interpretive Authority? 248

Power, Persuasion, and Authority 252
12.1 The Game and Its Object 252

12.2 The Players and Their Relative Power 254
12.3 The Authority of the Skeptron 260

12.4 Strategies of Persuasion 264

12.5 Rhetoric and Its Discontents 268

12.6 The ‘Cash Value’ of Rules 272

12.7 The ‘Feel’ for the Game 276

Annex: Vienna Convention on the Law of Treaties 1969
(Articles 31-33) 284
Index 286

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781108477383
www.cambridge.org

CAMBRIDGE

Cambridge University Press & Assessment
978-1-108-47738-3 — Demystifying Treaty Interpretation
Andrea Bianchi , Fuad Zarbiyev

Frontmatter

More Information

FIGURES

11 The WiseOwl  page4

1.2 The Eiffel Tower 5

1.3 The Chessboard 11

1.4 Ludwig Wittgenstein 13

15 Hand-pointing direction 14

1.6 Humpty Dumpty offers Alice his hand 18

viii

@© in this web service Cambridge University Press & Assessment

www.cambridge.org


www.cambridge.org/9781108477383
www.cambridge.org

Cambridge University Press & Assessment
978-1-108-47738-3 — Demystifying Treaty Interpretation
Andrea Bianchi , Fuad Zarbiyev

Frontmatter

More Information

PREFACE

This is not a book that teaches you how to interpret treaties. Instead, it
is a book that will help you to better understand what it is that you do
when you interpret a treaty. Treaty interpretation, contrary to common
wisdom in international law scholarship, is not only a matter of knowing
the rules of interpretation codified in the Vienna Convention on the Law
of Treaties (VCLT) and applying them skilfully to the treaty provision
at hand. Interpretation is first and foremost a mental as well as a practi-
cal process, where many factors play out to determine the outcome. To
believe that the correct legal interpretation can be achieved by diligently
applying the rules of treaty interpretation is tantamount to believing that
Father Christmas, still domiciled at the North Pole, delivers the gifts you
requested in a reindeer-drawn carriage floating in space and travelling at
the speed of light. If this is a fantastic belief to entertain as a child - and
possibly even alittle longer - it would be curious for a grown-up to stick to
the illusion that a mythical figure is in charge of fulfilling his or her whims
and wishes on one particular night of the year. Likewise, it would be odd
for someone who knows what the law is and how it works to believe that
the meaning of treaty provisions can be found by the correct application
of the rules of interpretation. There is much more to the interpretive pro-
cess than meets the eye. In other words, the simple representation we tend
to adhere to when speaking about treaty interpretation hardly reflects the
complexity of the process.

As we set out on this project, our main objective was not to produce
the umpteenth book on treaty interpretation, illustrating how the rules
of treaty interpretation work and how they are applied by international
courts and tribunals in their case law. In fact, there is no dearth of schol-
arly contributions on treaty interpretation, ranging from monographs
and edited volumes to law review articles and blog posts that deal with
the topic. Paraphrasing the American comedian Fred Allen, one could
ask why a reasonable person would take a year or two to write a book
on treaty interpretation when they can easily buy one for a few dollars.

ix
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X PREFACE

The short answer is that most books on treaty interpretation are
primarily - if not exclusively - taken up with the study of the rules and
techniques of treaty interpretation, showing how these can be used to
identify the correct interpretation of treaty provisions. This is not a straw
man of sorts, created for the purpose of fostering a self-serving alterna-
tive vision of treaty interpretation. Instead, we have sought to emphasise
the prevalent professional attitudes and reflexes that are assumed yet not
fully acknowledged by members of the profession, but that still represent
the most common approach to interpretive issues in treaty law. To take
issue with the rule-based approach to treaty interpretation does not entail
a commitment to relativism nor nihilism. Least of all does it imply that
‘anything goes’. In fact, one of our main points in this book is that treaty
interpretation is a constrained activity in which what one can plausibly
say is determined by the extent to which the argument conforms with the
‘grammar’ of treaty interpretation.

What we advocate is not to set aside the normative project represented by
the VCLT. This remains of fundamental importance to international law and
continues to guarantee a certain degree of stability and consistency. What
needs to be called into question is the unwavering faith in a system that pur-
ports to allow international lawyers to identify the correct interpretation of a
treaty provision by the mechanical application of the rules of interpretation.
The activity of treaty interpretation is a much more complex and nuanced
process than the traditional representation that international lawyers adopt.
This book aims to capture some of the fundamental traits of these processes
and spur further reflection about the modalities by which treaty interpreta-
tion takes place. It does so with a markedly heuristic approach. The reader
will be disappointed if they were expecting rigorous scientific demonstra-
tions of logically impeccable processes. We rather encourage the reader to
consider critically what is usually taken for granted or what goes without
saying in the profession. This is not tantamount to neglecting the role of
rules and techniques of interpretation. It is just an invitation to frame them
against the wider background of the interpretive process, which almost
always goes beyond the narrow boundaries of legal rules.

What might seem peculiar to the reader, and where the novelty of our
approach lies, is the book’s engagement with traditional issues of treaty
interpretation through materials that are often borrowed from other dis-
ciplines. Concepts, categories, and insights imported into our reflections
on treaty interpretation from other branches of knowledge and popular
culture have a significant role to play. They are meant to help us under-
stand better the legal questions we tackle and the activities we undertake
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PREFACE xi

when we engage in legal interpretation, and potentially provide a better
framing for the type of reasoning we want to showcase. Admittedly, this
is unusual in legal scholarship, where standing and authority are only rec-
ognized or attributed to whatever can be labelled as ‘legal’. The point is an
important epistemological one, as it bears on the questions of what the
boundaries of the ‘legal’ are, and of who draws such boundaries. However
important, those issues are not really tackled head on in this book. We
have both dealt with them in other writings and in other contexts. Very
pragmatically for this particular project, we felt that we should draw from
any source whatever insight it could shed light on or help us understand
better issues of treaty interpretation. This syncretistic approach enabled
us to feel liberated from the shackles of traditional disciplinary thinking
and did not detract from the exercise of interpreting legal materials. As
Renoir’s painting chosen for the book cover suggests, readers are encour-
aged to experience an intellectual swing, safely swaying back and forth,
with the swing securely fixed to its hinges.

In fact, this is not a book of legal sociology, history, or philosophy, let
alone literary criticism. It is a book written by international lawyers for
international lawyers about a traditional international law topic. What is
different is the way in which we speak about it. The point of speaking in a
different voice or with a different accent is manifold. On the one hand, it
is meant to train the mind to hear and relate to other voices and intona-
tions, possibly in a more inclusive way. On the other hand, to speak differ-
ently could pave the way for thinking differently, for abandoning the false
necessities of dogma and imparted wisdom, and, hopefully, for looking
beyond what we are expected to believe. The goal remains the same: to
understand and account for what we as international lawyers do when we
engage in the activity of treaty interpretation.

While we hope that the reader well versed in theory could find its con-
tent interesting and worthy of their time, it should be clear that the book is
primarily designed to reach out to scholars, practitioners, and other peo-
ple engaging with treaty interpretation at all levels. The book is meant to
enhance the reader’s knowledge and mastery of the interpretive process
in all its elements, with a view to making them more skilled players in the
game of interpretation, by helping them see relevant elements and/or con-
nections that someone who sticks to the traditional rule-based approach
to treaty interpretation would not even be aware of. The practical utility of
learning more about the activity of treaty interpretation so as to become
a better practitioner should also provide an incentive to read for all those
who might look at this exercise with scepticism.
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xii PREFACE

We sincerely hope that the reaction academics sometimes have when
confronted with something new that does not quite conform to their
preconceptions will be set aside. According to Sloman and Fernbach,
in such cases academics ‘first dismiss [the new idea], then reject it, and
finally declare it obvious.! Rather than meeting the fate of many who have
undertaken similar exercises and who have been the recipient of the tri-
partite reaction just described, we would hope that the reader will engage
with the insights we foreground in the book. Finola O’Sullivan, the former
commissioning editor at Cambridge University Press, to whom we owe
the opportunity to publish this book, presumably worried by the unortho-
dox character of our proposal, asked us whether the book was likely to be
read by a Foreign and Commonwealth Office legal adviser.” Our response
half-jokingly was that we could not guarantee that, but it was our hope
that the person in question, while denying reading the book in public,
might keep it on their bedside table to read at night and perhaps would
seriously consider applying some of its insights the next day at work.

What we actually do in the book could perhaps be better grasped by
resorting to the metaphor of Heidegger’s hammer, slightly tweaked to
accommodate our needs. It may be recalled that Heidegger describes the
‘being’ of the hammer residing in its use by a man as a tool. In describ-
ing the hammer as ‘ready at hand’, Heidegger identifies the utility and
essence of the instrument handled by a man as one and the same thing. It
is only when the hammer breaks or when it can no longer be found that
the man thinks of the hammer differently, no longer as an extension of his
body but rather as a tool in what Heidegger terms as a ‘present at hand’
position.” Of course — metaphorically speaking - our aim is not to demon-
strate the essence of the hammer, but rather show how one can look dif-
ferently at the activity of hammering and at the instrument by which the
activity is carried out, which usually does not attract any particular atten-
tion. Consideration of the hammer as such might make us more aware of
the act of hammering and of our other instruments (the nails for exam-
ple), as well as of the surroundings of our activity. It can make us aware of
the task ahead of us when we are given the hammer and we weigh it in our

! Steven Sloman and Philip Fernbach, The Knowledge Illusion: The Myth of Individual
Thought and the Power of Collective Wisdom (Pan Books, 2017), 255, quoted in Andrea
Hamann, ‘The French Tradition in International Law’, in Peter Hilpold (ed.), European
International Law Traditions (Springer, 2021), 138 ff, 166.

2 Since 2020 the FCDO (Foreign, Commonwealth and Development Office).

* Martin Heidegger, Being and Time (translated by John Macquarrie and Richard Robinson;
Harper & Row, 1962), 412.
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PREFACE xiii

hands. It can cause us to think of whether the angle needs to be adjusted,
or the frequency of the blows intensified, whether the nail we are using is
apt to the task, or whether other sizes or materials might be preferable.
Rather than hammering away, we would perform the activity of hammer-
ing more knowingly, more skilfully, and arguably more effectively.

Demystifying Treaty Interpretation aims at making a difficult subject
clearer and easier to understand. The idea that rules of treaty interpre-
tation can guide us to the meaning of treaty provisions, in a simple and
straightforward manner, is nothing other than a myth to be dispelled and
a ‘delusion to be exposed’.* It is not by hiding the complexities of the inter-
pretive process, as traditional rule-based approaches do, that its nature
and functioning can be better grasped. Treaty interpretation is a multi-
layered phenomenon and a multifaceted activity. Like Roland Barthes’
‘mythologist’, our task has been that of recognizing ‘myth’ in the prevail-
ing doctrinal reconstructions of treaty interpretation, breaking down its
components to expose them and to examine them critically.”

We have come to this project not by deciding rationally one day that
we would undertake it. We started talking one day and we are still in the
conversation. Meanwhile, several years have gone by in which we had the
opportunity to test the viability of our approach by teaching a course on
treaty interpretation at the Geneva Graduate Institute. We are grateful to
all the students who attended it for the contribution they have made to our
understanding of treaty interpretation, and for the interest with which
they have engaged with our discussions in the classroom. Many of these
students, a considerable number of whom now work in practice, have
reached out to tell us how important the course was for them in under-
standing what it is that we do when we engage in treaty interpretation.
This is probably the main reason that prompted us to write the book. We
hope that the reader may find it useful to explore some of the multifar-
ious facets of the process of treaty interpretation. We also hope that the
attempt to explore other branches of knowledge to understand our own
field will not be discarded as an exercise outside the boundaries of the dis-
cipline, but will rather be enjoyed as a way of enriching the understanding
of our own work.

* For this definition of myth see Jonathan Culler, Barthes: A Very Short Introduction (Oxford
University Press, 2002), 23.
> Roland Barthes, Mpythologies (translated by Annette Lavers; Farrar, Straus & Giroux, 1991).
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