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PREFACE

�is is not a book that teaches you how to interpret treaties. Instead, it 
is a book that will help you to better understand what it is that you do 
when you interpret a treaty. Treaty interpretation, contrary to common 
wisdom in international law scholarship, is not only a matter of knowing 
the rules of interpretation codi�ed in the Vienna Convention on the Law 
of Treaties (VCLT) and applying them skilfully to the treaty provision 
at hand. Interpretation is �rst and foremost a mental as well as a practi-
cal process, where many factors play out to determine the outcome. To 
believe that the correct legal interpretation can be achieved by diligently 
applying the rules of treaty interpretation is tantamount to believing that 
Father Christmas, still domiciled at the North Pole, delivers the gi�s you 
requested in a reindeer-drawn carriage �oating in space and travelling at 
the speed of light. If this is a fantastic belief to entertain as a child – and 
possibly even a little longer – it would be curious for a grown-up to stick to 
the illusion that a mythical �gure is in charge of ful�lling his or her whims 
and wishes on one particular night of the year. Likewise, it would be odd 
for someone who knows what the law is and how it works to believe that 
the meaning of treaty provisions can be found by the correct application 
of the rules of interpretation. �ere is much more to the interpretive pro-
cess than meets the eye. In other words, the simple representation we tend 
to adhere to when speaking about treaty interpretation hardly re�ects the 
complexity of the process.

As we set out on this project, our main objective was not to produce 
the umpteenth book on treaty interpretation, illustrating how the rules 
of treaty interpretation work and how they are applied by international 
courts and tribunals in their case law. In fact, there is no dearth of schol-
arly contributions on treaty interpretation, ranging from monographs 
and edited volumes to law review articles and blog posts that deal with 
the topic. Paraphrasing the American comedian Fred Allen, one could 
ask why a reasonable person would take a year or two to write a book 
on treaty interpretation when they can easily buy one for a few dollars.  
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x preface

�e  short  answer is that most books on treaty interpretation are 
primarily – if not exclusively – taken up with the study of the rules and 
techniques of treaty interpretation, showing how these can be used to 
identify the correct interpretation of treaty provisions. �is is not a straw 
man of sorts, created for the purpose of fostering a self-serving alterna-
tive vision of treaty interpretation. Instead, we have sought to emphasise 
the prevalent professional attitudes and re�exes that are assumed yet not 
fully acknowledged by members of the profession, but that still represent 
the most common approach to interpretive issues in treaty law. To take 
issue with the rule-based approach to treaty interpretation does not entail 
a commitment to relativism nor nihilism. Least of all does it imply that 
‘anything goes’. In fact, one of our main points in this book is that treaty 
interpretation is a constrained activity in which what one can plausibly 
say is determined by the extent to which the argument conforms with the 
‘grammar’ of treaty interpretation.

What we advocate is not to set aside the normative project represented by 
the VCLT. �is remains of fundamental importance to international law and 
continues to guarantee a certain degree of stability and consistency. What 
needs to be called into question is the unwavering faith in a system that pur-
ports to allow international lawyers to identify the correct interpretation of a 
treaty provision by the mechanical application of the rules of interpretation. 
�e activity of treaty interpretation is a much more complex and nuanced 
process than the traditional representation that international lawyers adopt. 
�is book aims to capture some of the fundamental traits of these processes 
and spur further re�ection about the modalities by which treaty interpreta-
tion takes place. It does so with a markedly heuristic approach. �e reader 
will be disappointed if they were expecting rigorous scienti�c demonstra-
tions of logically impeccable processes. We rather encourage the reader to 
consider critically what is usually taken for granted or what goes without 
saying in the profession. �is is not tantamount to neglecting the role of 
rules and techniques of interpretation. It is just an invitation to frame them 
against the wider background of the interpretive process, which almost 
always goes beyond the narrow boundaries of legal rules.

What might seem peculiar to the reader, and where the novelty of our 
approach lies, is the book’s engagement with traditional issues of treaty 
interpretation through materials that are o�en borrowed from other dis-
ciplines. Concepts, categories, and insights imported into our re�ections 
on treaty interpretation from other branches of knowledge and popular 
culture have a signi�cant role to play. �ey are meant to help us under-
stand better the legal questions we tackle and the activities we undertake 
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 preface xi

when we engage in legal interpretation, and potentially provide a better 
framing for the type of reasoning we want to showcase. Admittedly, this 
is unusual in legal scholarship, where standing and authority are only rec-
ognized or attributed to whatever can be labelled as ‘legal’. �e point is an 
important epistemological one, as it bears on the questions of what the 
boundaries of the ‘legal’ are, and of who draws such boundaries. However 
important, those issues are not really tackled head on in this book. We 
have both dealt with them in other writings and in other contexts. Very 
pragmatically for this particular project, we felt that we should draw from 
any source whatever insight it could shed light on or help us understand 
better issues of treaty interpretation. �is syncretistic approach enabled 
us to feel liberated from the shackles of traditional disciplinary thinking 
and did not detract from the exercise of interpreting legal materials. As 
Renoir’s painting chosen for the book cover suggests, readers are encour-
aged to experience an intellectual swing, safely swaying back and forth, 
with the swing securely �xed to its hinges.

In fact, this is not a book of legal sociology, history, or philosophy, let 
alone literary criticism. It is a book written by international lawyers for 
international lawyers about a traditional international law topic. What is 
di�erent is the way in which we speak about it. �e point of speaking in a 
di�erent voice or with a di�erent accent is manifold. On the one hand, it 
is meant to train the mind to hear and relate to other voices and intona-
tions, possibly in a more inclusive way. On the other hand, to speak di�er-
ently could pave the way for thinking di�erently, for abandoning the false 
necessities of dogma and imparted wisdom, and, hopefully, for looking 
beyond what we are expected to believe. �e goal remains the same: to 
understand and account for what we as international lawyers do when we 
engage in the activity of treaty interpretation.

While we hope that the reader well versed in theory could �nd its con-
tent interesting and worthy of their time, it should be clear that the book is 
primarily designed to reach out to scholars, practitioners, and other peo-
ple engaging with treaty interpretation at all levels. �e book is meant to 
enhance the reader’s knowledge and mastery of the interpretive process 
in all its elements, with a view to making them more skilled players in the 
game of interpretation, by helping them see relevant elements and/or con-
nections that someone who sticks to the traditional rule-based approach 
to treaty interpretation would not even be aware of. �e practical utility of 
learning more about the activity of treaty interpretation so as to become 
a better practitioner should also provide an incentive to read for all those 
who might look at this exercise with scepticism.
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xii preface

We sincerely hope that the reaction academics sometimes have when 
confronted with something new that does not quite conform to their 
preconceptions will be set aside. According to Sloman and Fernbach, 
in such cases academics ‘�rst dismiss [the new idea], then reject it, and 
�nally declare it obvious’.1 Rather than meeting the fate of many who have 
undertaken similar exercises and who have been the recipient of the tri-
partite reaction just described, we would hope that the reader will engage 
with the insights we foreground in the book. Finola O’Sullivan, the former 
commissioning editor at Cambridge University Press, to whom we owe 
the opportunity to publish this book, presumably worried by the unortho-
dox character of our proposal, asked us whether the book was likely to be 
read by a Foreign and Commonwealth O�ce legal adviser.2 Our response 
half-jokingly was that we could not guarantee that, but it was our hope 
that the person in question, while denying reading the book in public, 
might keep it on their bedside table to read at night and perhaps would 
seriously consider applying some of its insights the next day at work.

What we actually do in the book could perhaps be better grasped by 
resorting to the metaphor of Heidegger’s hammer, slightly tweaked to 
accommodate our needs. It may be recalled that Heidegger describes the 
‘being’ of the hammer residing in its use by a man as a tool. In describ-
ing the hammer as ‘ready at hand’, Heidegger identi�es the utility and 
essence of the instrument handled by a man as one and the same thing. It 
is only when the hammer breaks or when it can no longer be found that 
the man thinks of the hammer di�erently, no longer as an extension of his 
body but rather as a tool in what Heidegger terms as a ‘present at hand’ 
position.3 Of course – metaphorically speaking – our aim is not to demon-
strate the essence of the hammer, but rather show how one can look dif-
ferently at the activity of hammering and at the instrument by which the 
activity is carried out, which usually does not attract any particular atten-
tion. Consideration of the hammer as such might make us more aware of 
the act of hammering and of our other instruments (the nails for exam-
ple), as well as of the surroundings of our activity. It can make us aware of 
the task ahead of us when we are given the hammer and we weigh it in our 

 1 Steven Sloman and Philip Fernbach, �e Knowledge Illusion: �e Myth of Individual 
�ought and the Power of Collective Wisdom (Pan Books, 2017), 255, quoted in Andrea 
Hamann, ‘�e French Tradition in International Law’, in Peter Hilpold (ed.), European 
International Law Traditions (Springer, 2021), 138 �, 166.

 2 Since 2020 the FCDO (Foreign, Commonwealth and Development O�ce).
 3 Martin Heidegger, Being and Time (translated by John Macquarrie and Richard Robinson; 

Harper & Row, 1962), 412.
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 preface xiii

hands. It can cause us to think of whether the angle needs to be adjusted, 
or the frequency of the blows intensi�ed, whether the nail we are using is 
apt to the task, or whether other sizes or materials might be preferable. 
Rather than hammering away, we would perform the activity of hammer-
ing more knowingly, more skilfully, and arguably more e�ectively.

Demystifying Treaty Interpretation aims at making a di�cult subject 
clearer and easier to understand. �e idea that rules of treaty interpre-
tation can guide us to the meaning of treaty provisions, in a simple and 
straightforward manner, is nothing other than a myth to be dispelled and 
a ‘delusion to be exposed’.4 It is not by hiding the complexities of the inter-
pretive process, as traditional rule-based approaches do, that its nature 
and functioning can be better grasped. Treaty interpretation is a multi-
layered phenomenon and a multifaceted activity. Like Roland Barthes’ 
‘mythologist’, our task has been that of recognizing ‘myth’ in the prevail-
ing doctrinal reconstructions of treaty interpretation, breaking down its 
components to expose them and to examine them critically.5

We have come to this project not by deciding rationally one day that 
we would undertake it. We started talking one day and we are still in the 
conversation. Meanwhile, several years have gone by in which we had the 
opportunity to test the viability of our approach by teaching a course on 
treaty interpretation at the Geneva Graduate Institute. We are grateful to 
all the students who attended it for the contribution they have made to our 
understanding of treaty interpretation, and for the interest with which 
they have engaged with our discussions in the classroom. Many of these 
students, a considerable number of whom now work in practice, have 
reached out to tell us how important the course was for them in under-
standing what it is that we do when we engage in treaty interpretation. 
�is is probably the main reason that prompted us to write the book. We 
hope that the reader may �nd it useful to explore some of the multifar-
ious facets of the process of treaty interpretation. We also hope that the 
attempt to explore other branches of knowledge to understand our own 
�eld will not be discarded as an exercise outside the boundaries of the dis-
cipline, but will rather be enjoyed as a way of enriching the understanding 
of our own work.

 4 For this de�nition of myth see Jonathan Culler, Barthes: A Very Short Introduction (Oxford 
University Press, 2002), 23.

 5 Roland Barthes, Mythologies (translated by Annette Lavers; Farrar, Straus & Giroux, 1991).
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