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PREFACE

The present volume is devoted to jurisprudence from the English courts.
It contains the 2014 High Court and 2015 Court of Appeal decisions in
Mohammed and Rahmatullah as well as the three important 2017United
Kingdom Supreme Court judgments in Rahmatullah (No 2); Moham-
med, Al-Waheed; Mohammed and Belhaj; Rahmatullah (No 1).

Many people worked to complete this volume and the Editors are
grateful to them all. The summaries were prepared by the Editors.
Ms Maria Netchaeva, the ILR Editorial Assistant, prepared the Tables
of Cases and Digest and Miss Maureen MacGlashan, CMG, compiled
the Table of Treaties and Index. Mrs Diane Ilott checked the copy and
Mrs Jenny Macgregor read the proofs. Ms Karen Lee saw the volume
through the press.

The judgments from England published in this volume carry Crown
copyright and contain public sector information licensed under the
Open Government Licence v3.0; the electronic files were sourced from
the United Kingdom Government Courts and Tribunals Judiciary,
Supreme Court and the British and Irish Legal Information Institute
websites.

Finally, our thanks go to all the others who have worked to com-
plete this volume, particularly our publishers, Cambridge University
Press, and typesetters, SPi, and their staff.

C. J. GREENWOOD
Lauterpacht Centre

for International Law,
University of Cambridge

K. L. LEE
Lauterpacht Centre

for International Law,
University of Cambridge

March 2018
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EDITORIAL NOTE

The International Law Reports endeavour to provide within a single
series of volumes comprehensive access in English to judicial materials
bearing on public international law. On certain topics it is not always
easy to draw a clear line between cases which are essentially ones of
public international law interest and those which are primarily applica-
tions of special domestic rules. For example, in relation to extradition,
the Reports will include cases which bear on the exception of “political
offences” or the rule of double criminality, but will restrict the number
of cases dealing with purely procedural aspects of extradition. Similarly,
while the general rules relating to the admission and exclusion of aliens,
especially of refugees, are of international legal interest, cases on the
procedure of admission usually are not. In such borderline areas, and
sometimes also where there is a series of domestic decisions all dealing
with a single point in essentially the same manner, only one illustrative
decision will be printed and references to the remainder will be given in
an accompanying note.

Decisions of International Tribunals
The Reports seek to include so far as possible the available decisions of
every international tribunal, for example the International Court of
Justice, or ad hoc arbitrations between States. There are, however, some
jurisdictions to which full coverage cannot be given, either because of
the large number of decisions (e.g. the Administrative Tribunal of the
United Nations) or because not all the decisions bear on questions of
public international law (e.g. the Court of Justice of the European
Union). In these instances, those decisions are selected which appear to
have the greatest long-term value.

Human rights cases. The number of decisions on questions of
international protection of human rights has increased considerably
in recent years and it is now impossible for the Reports to cover them
all. As far as decisions of international jurisdictions are concerned, the
Reports will continue to publish decisions of the European Court of
Human Rights and of the Inter-American Court of Human Rights, as
well as “views” of the United Nations Human Rights Committee.
Decisions of national courts on the application of conventions on
human rights will not be published unless they deal with a major point
of substantive human rights law or a matter of wider interest to public

ix
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international lawyers such as the relationship of international law and
national law, the extent of the right of derogation or the principles of
the interpretation of treaties.

International arbitrations. The Reports of course include arbitral
awards rendered in cases between States which involve an application
of public international law. Beyond this, however, the selection of
arbitral decisions is more open to debate. As these Reports are princi-
pally concerned with matters of public international law, they will not
include purely private law commercial arbitrations even if they are
international in the sense that they arise between parties of different
nationality and even if one of them is a State. (For reports of a number
of such awards, see Yearbook Commercial Arbitration (ed. Albert Jan van
den Berg, under the auspices of the International Council for Com-
mercial Arbitration).) But where there is a sufficient point of contact
with public international law then the relevant parts of the award will
be reported. Examples of such points of contact are cases in which the
character of a State as a party has some relevance (e.g. State immunity,
stabilization clauses, force majeure) or where there is a choice of law
problem involving discussion of international law or general principles
of law as possible applicable laws. The same criteria will determine the
selection of decisions of national courts regarding the enforcement of
arbitral awards.

Decisions of National Tribunals
A systematic effort is made to collect from all national jurisdictions
those judicial decisions which have some bearing on international law.

Editorial Treatment of Materials
The basic policy of the Editors is, so far as possible, to present the
material in its original form. It is no part of the editorial function to
impose on the decisions printed in these volumes a uniformity of
approach or style which they do not possess. Editorial intervention is
limited to the introduction of the summary and of the bold-letter
rubric at the head of each case. This is followed by the full text of
the original decision or of its translation. Normally, the only passages
which will be omitted are those which contain either statements of fact
having no bearing on the points of international law involved in the
case or discussion of matters of domestic law unrelated to the points of
international legal interest. The omission of material is usually indi-
cated either by a series of dots or by the insertion of a sentence in square
brackets noting the passages which have been left out.

x EDITORIAL NOTE
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Presentation of Materials
For reproduction of material in this volume, electronic files have been
used wherever possible and their source acknowledged in the Preface.
Citations of the reports in which the case may be found are listed in the
“Report” section in square brackets at the end of the case; the language
of the original decision is also mentioned there. The bold figures in
square brackets in the body of the text indicate the pagination of the
original report where included.

Notes
Footnotes. Footnotes enclosed in square brackets are editorial insertions.
All other footnotes are part of the original report.

Other notes. References to cases deemed not to be sufficiently
substantial to warrant reporting will occasionally be found in editorial
notes either at the end of a report of a case on a similar point or under
an independent heading.

Digest of Cases
With effect from Volume 75 the decisions contained in the Reports are
no longer arranged according to the traditional classification scheme.
Instead a Digest of Cases is published at the beginning of each volume.
The main headings of the Digest are arranged alphabetically. Under
each heading brief details are given of those cases reported in that
volume which contain points covered by that heading. Each entry in
the Digest gives the name of the case concerned and the page reference,
the name of the tribunal which gave the decision and an indication of
the main points raised in the case which relate to that particular
heading of the Digest. Where a case raises points which concern several
different areas of international law, entries relating to that case will
appear under each of the relevant headings in the Digest. A list of the
main headings used in the Digest is set out at p. xvii.

Consolidated Index and Tables
A Consolidated Index and a Consolidated Tables of Cases and Treaties
for volumes 1-80 were published in two volumes in 1990 and 1991.
A further volume containing the Consolidated Index and Consolidated
Tables of Cases and Treaties for volumes 81-100 was published in
1996. A Consolidated Index, a Consolidated Tables of Cases and a
Consolidated Table of Treaties for volumes 1-125 were published in
2004. A Consolidated Index and a Consolidated Table of Treaties for
volumes 1-160 were published in 2017. Volume 175 contains Consoli-
dated Tables of Cases for volumes 126-175.

EDITORIAL NOTE xi
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TABLE OF CASES REPORTED
ALPHABETICAL

(Cases which are reported only in a note are distinguished from cases which are
reported in full by the insertion of the word “note” in parentheses after the page number
of the report.)

Al-Waheed v. Ministry of Defence 414

Belhaj and Boudchar v. Straw andOthers 576

“The Iraqi Civilian Claimants” v. Ministry
of Defence and Foreign and
Commonwealth Office 139, 219, 366

Mohammed (Serdar) v. Ministry of
Defence 1, 219, 366, 414

Qasim and Others (“The PIL Claimants”)
v. Secretary of State for Defence 1, 219

R (Rahmatullah and Others) v. Secretary of
State for Defence and Secretary of State
for Foreign and Commonwealth Affairs
139

Rahmatullah v. Ministry of Defence and
Foreign and Commonwealth Office
139, 219

Rahmatullah v. Ministry of Defence and
Foreign and Commonwealth Office
(No 1) 576

Rahmatullah v. Ministry of Defence and
Foreign and Commonwealth Office
(No 2) 366

xiii
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TABLE OF CASES REPORTED
ARRANGED ACCORDING TO COURTS AND
TRIBUNALS (INTERNATIONAL CASES) AND

COUNTRIES (MUNICIPAL CASES)

(Cases which are reported only in a note are distinguished from cases which are
reported in full by the insertion of the word “note” in parentheses after the page number
of the report.)

DECISIONS OF MUNICIPAL COURTS

United Kingdom, England

2014

Mohammed (Serdar) v. Ministry of
Defence; Qasim and Others (“The PIL
Claimants”) v. Secretary of State for
Defence 1

Rahmatullah v. Ministry of Defence and
Foreign and Commonwealth Office;
R (Rahmatullah and Others) v. Secretary
of State for Defence and Secretary of
State for Foreign and Commonwealth
Affairs; “The Iraqi Civilian Claimants” v.
Ministry of Defence and Foreign and
Commonwealth Office 139

2015

Mohammed (Serdar) v. Ministry of
Defence; Qasim and Others (“The PIL
Claimants”) v. Secretary of State for
Defence (on appeal from [2014]
EWHC 1369 (QB)); Rahmatullah v.
Ministry of Defence and Foreign and
Commonwealth Office; “The Iraqi
Civilian Claimants” v. Ministry
of Defence and Foreign and Common-
wealth Office (on appeal from [2014]
EWHC 3846 (QB)) 219

2017

Al-Waheed v. Ministry of Defence;
Mohammed (Serdar) v. Ministry of
Defence 414

Belhaj and Boudchar v. Straw and Others;
Rahmatullah v. Ministry of Defence
and Foreign and Commonwealth Office
(No 1) 576

Rahmatullah v. Ministry of Defence and
Foreign and Commonwealth Office
(No 2); “The Iraqi Civilian Claimants”
v. Ministry of Defence and Foreign and
Commonwealth Office; Mohammed
(Serdar) and Others v. Ministry of
Defence 366

xv
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DIGEST OF CASES
List of Main Headings

(Those headings for which there are entries in the present volume are printed in italics.
For a guide to the Digest, see the Editorial Note at p. xi.)

Air

Aliens

Arbitration

Canals

Claims

Comity

Conciliation

Consular Relations

Damages

Diplomatic Relations

Economics, Trade and Finance

Environment

Evidence before International Courts
and Tribunals

Expropriation

Extradition

General Principles of International Law

Governments

Human Rights

International Court of Justice

International Criminal Law

International Organizations

International Tribunals

Jurisdiction

Lakes and Landlocked Seas

Nationality

Recognition

Relationship of International Law and
Municipal Law

Reprisals and Countermeasures

Rivers

Sea

Sources of International Law

Space

State Immunity

State Responsibility

State Succession

States

Territory

Terrorism

Treaties

War and Armed Conflict

xvii
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DIGEST OF CASES
REPORTED IN VOLUME 178

Human Rights
page

Liberty of the person— European Convention on Human Rights,
1950, Article 5 — Territorial scope of the Convention —

Detention of suspected insurgents by British forces during
conflict in Afghanistan — Whether Convention applicable —

Whether detention justified by Security Council resolutions —
Whether detention justified by international humanitarian law —

England, High Court, Queen’s Bench Division

Mohammed (Serdar) v. Ministry of Defence; Qasim and Others
(“The PIL Claimants”) v. Secretary of State for Defence 1

Liberty of the person — European Convention on Human
Rights, 1950, Article 5 — Territorial scope of the
Convention — Detention of suspected insurgents by British
forces during conflict in Afghanistan — Whether Convention
applicable — Whether detention justified by Security Council
resolutions — Whether detention justified by international
humanitarian law — England, Court of Appeal

Mohammed (Serdar) v. Ministry of Defence; Qasim and Others
(“The PIL Claimants”) v. Secretary of State for Defence (on appeal
from [2014] EWHC 1369 (QB)); Rahmatullah v. Ministry of
Defence andForeign andCommonwealthOffice; “The IraqiCivilian
Claimants” v.Ministry of Defence and Foreign and Commonwealth
Office (on appeal from [2014] EWHC 3846 (QB)) 219

Liberty of the person — European Convention on Human
Rights, 1950, Article 5 — Territorial scope of the
Convention — Detention of suspected insurgents by British
forces during conflicts in Afghanistan and Iraq — Whether
Convention applicable — Whether detention justified by
Security Council resolutions — Whether detention justified by
international humanitarian law — Significance for application of
Article 5 — Effects of Hassan v. United Kingdom — Whether
detention only justifiable under one of the six grounds in Article
5(1) — Procedural safeguards — Article 5(3) and (4) — United
Kingdom, Supreme Court

Al-Waheed v. Ministry of Defence; Mohammed (Serdar)
v. Ministry of Defence 414

xix
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Human Rights (cont.)

Torture — Detention — Extra-judicial rendition —

Justiciability — Action in domestic court against organs of the
forum State — Allegations that those organs complicit in
violations of fundamental human rights by foreign States —

Whether justiciable — United Kingdom, Supreme Court

Belhaj and Boudchar v. Straw and Others; Rahmatullah v.Ministry
of Defence and Foreign and Commonwealth Office (No 1) 576

International Organizations

United Nations — Security Council — Multinational force
authorized by the Security Council — Afghanistan —

International Security Assistance Force (“ISAF”) — Scope of
mandate — Whether authorized to detain suspects and for how
long — Whether actions of British forces in ISAF attributable to
the United Kingdom or the United Nations — England, High
Court, Queen’s Bench Division

Mohammed (Serdar) v. Ministry of Defence; Qasim and Others
(“The PIL Claimants”) v. Secretary of State for Defence 1

United Nations — Security Council — Multinational force
authorized by the Security Council — Afghanistan —

International Security Assistance Force (“ISAF”) — Scope of
mandate — Whether authorized to detain suspects and for how
long—Whether actions of British forces in ISAF attributable to the
United Kingdom or the United Nations — England, Court of
Appeal

Mohammed (Serdar) v. Ministry of Defence; Qasim and Others
(“The PIL Claimants”) v. Secretary of State for Defence (on
appeal from [2014] EWHC 1369 (QB)); Rahmatullah
v. Ministry of Defence and Foreign and Commonwealth Office;
“The Iraqi Civilian Claimants” v. Ministry of Defence and
Foreign and Commonwealth Office (on appeal from [2014]
EWHC 3846 (QB)) 219

United Nations — Security Council — Multinational force
authorized by the Security Council — Afghanistan —

International Security Assistance Force (“ISAF”) — Scope of
mandate — Whether authorized to detain suspects and for how
long — Whether power of detention vested in ISAF or individual
States — Differences between United Kingdom policy and ISAF
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procedures — Whether ISAF implicitly approved United
Kingdom policy — United Kingdom, Supreme Court

Al-Waheed v. Ministry of Defence; Mohammed (Serdar)
v. Ministry of Defence 414

Relationship of International Law and Municipal Law

Act of State—Different doctrines of act of State— Act of foreign
State — Crown act of State — Whether Crown act of State
precluding justiciability of claim — Whether Crown act of State
a defence to action in tort for acts performed pursuant to lawful
government policy — Detention of suspected insurgents by
British forces during conflict in Afghanistan — Action for
damages in tort — Proper law the law of Afghanistan —

Whether Crown act of State a defence — Whether Crown act
of State applicable to claim under the Human Rights Act 1998—
England, High Court, Queen’s Bench Division

Mohammed (Serdar) v. Ministry of Defence; Qasim and Others
(“The PIL Claimants”) v. Secretary of State for Defence 1

Act of State—Different doctrines of act of State— Act of foreign
State — Crown act of State — Whether Crown act of State
precluding justiciability of claim — Whether Crown act of State
a defence to action in tort for acts performed pursuant to lawful
government policy — Detention of suspected insurgents by
British forces during conflict in Afghanistan — Action for
damages in tort — Proper law the law of Afghanistan —

Whether Crown act of State a defence — Whether Crown act
of State applicable to claim under the Human Rights Act 1998—
England, Court of Appeal

Mohammed (Serdar) v. Ministry of Defence; Qasim and Others
(“The PIL Claimants”) v. Secretary of State for Defence (on
appeal from [2014] EWHC 1369 (QB)); Rahmatullah
v. Ministry of Defence and Foreign and Commonwealth Office;
“The Iraqi Civilian Claimants” v. Ministry of Defence and
Foreign and Commonwealth Office (on appeal from [2014]
EWHC 3846 (QB)) 219

Act of State—Different doctrines of act of State— Act of foreign
State — Different concepts — Rule of private international law
that legislation of a foreign State presumed valid in respect of
property located within the territory of the State — Possible rule
that acts of a State within its own territory relating to property not
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Relationship of International Law and Municipal Law (cont.)

to be questioned — Rule that certain acts of State performed
outside the territory of the State on the plane of international law
not justiciable in the domestic courts of another State— Limits of
doctrine — Public policy exception — Whether doctrine
applicable where allegations of violations of jus cogens or
fundamental human rights — United Kingdom, Supreme Court

Belhaj and Boudchar v. Straw and Others; Rahmatullah v.Ministry
of Defence and Foreign and Commonwealth Office (No 1) 576

Act of State — Different doctrines of act of State — Act of
foreign State — Whether a separate but related concept
of non-justiciability — Crown act of State — Whether act
of foreign State doctrine barring court from exercising
jurisdiction if to do so would require inquiry into legality of
acts of foreign State — Whether court required to exercise
judicial restraint — Whether Crown act of State precluding
justiciability of claim — Whether Crown act of State a defence
to action in tort for acts performed pursuant to lawful
government policy — England, High Court, Queen’s Bench
Division

Rahmatullah v. Ministry of Defence and Foreign and Common-
wealthOffice; Regina (Rahmatullah andOthers) v. Secretary of State
for Defence and Secretary of State for Foreign and Commonwealth
Affairs; “The Iraqi Civilian Claimants” v.Ministry of Defence and
Foreign and Commonwealth Office 139

Act of State— Different doctrines of act of State— Crown act of
State — Whether Crown act of State precluding justiciability of
claim — Whether Crown act of State a defence to action in tort
for acts performed pursuant to lawful government policy —

Detention of suspected insurgents by British forces during
conflicts in Afghanistan and Iraq — Action for damages in
tort — Proper law the law of the State in which detention took
place — Whether Crown act of State a defence — United
Kingdom, Supreme Court

Rahmatullah v. Ministry of Defence and Foreign and Common-
wealth Office (No 2); “The Iraqi Civilian Claimants” v.Ministry
of Defence and Foreign and Commonwealth Office; Mohammed
(Serdar) and Others v. Ministry of Defence 366
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in the case of small spelling changes (e.g. Roumania/Romania) where modern
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under Oxford Historical Treaties on the Oxford Public International Law
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source it has been possible to find is a non-English-language version on one of
the parties’ official websites, such as the parliamentary proceedings approving
the treaty. Users requiring a comprehensive list of written sources should refer
to the CTS, or to the Flare Index to Treaties, available at IALS Digital.

For abbreviations used in the Table of Treaties reference should be made
to the list of abbreviations on pages xi-xvi of the Consolidated Table of
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