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overview, 140
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overview, 140, 146
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Backwards tracing, 390-2
Bahamas, resulting family home trusts in, 182-3
Bailment, trusts distinguished, 43
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fiduciary duties, effect on remedies for breach of,
325-6
protective trusts and, 45-7
strangers to trusts, knowing receipt of trust
property, 361-2
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cheques, donatio mortis causa, exception to
‘equity will not assist a volunteer’ maxim
and, 83
equitable tracing and
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disclaimer of, disposition not created, 100
equitable tracing, beneficial interest versus legal
title, 384-6
separation of legal and beneficial interests in
trusts, 87
uncertainty of, 55
Beneficiaries
breach of trust, consent of beneficiaries as
defence
conditions for, 346-8
impounding of beneficiary’s share, 348
overview, 346
discretion, duty of trustees to exercise
forcing trustees to give reasons for decisions,
263-4
legitimate expectation by beneficiaries, giving
reasons upon, 268-9
‘letters of wishes’, beneficiaries compelling
disclosure of, 269-70
enforcement of incompletely constituted trusts
where valuable consideration given by
beneficiaries, 76
equitable tracing and, 384-5
trustee’s and beneficiaries’ funds, 386-8
further trustees, appointment of, 243-4
indemnity, breach of trust and, trustee as
beneficiary, 341
secret trusts
predeceasing testator, 197-8
witness to will of testator, acting as, 199-200
variation of trusts
‘any person in respect of any discretionary
interest of his under protective trusts where
the interest of the principle beneficiary has
not failed or determined’, 297
infant beneficiaries, 288-9
rule in Saunders v. Vautier, 293-4
Beneficiary principle
animals, trusts for care of, 105
anomalous exceptions, 104-5
capricious gifts and, 106
charitable trusts, exception for, 110-11
enforcer trusts as exception, 111-12
criticism of, 112
masses for dead, trusts for, 106-7
private purpose trusts and, 103-4, 112
protector trusts as exception, 111-12
criticism of, 112
Re Denley exception
issues arising from, 108
mandatory purpose of trust, 109-10
overview, 107-8

tombs and monuments, trusts for, 105-6
trusts for individuals with purpose attached as
exception
issues arising from, 108
mandatory purpose of trust, 109-10
overview, 107-8
unincorporated associations, trusts for, 110

Benjamin orders, certainty of objects and, 60
Bona fide purchasers

equitable tracing, bona fide purchasers without
notice of equitable interests, 392-3
strangers to trusts, bona fide purchasers for value,
362-4
disposal of assets in breach of trust or fiduciary
duties, 363
identifiable form, property received in, 363
knowledge, 364
overview, 362
receipt of trust property, 362-3

Breach of fiduciary duties. See Fiduciary duties
Breach of trust

common law, duties at, 330

consent of beneficiaries as defence
conditions for, 346-8
impounding of beneficiary’s share, 348
overview, 346

contribution and, 339

co-trustees, liability of, 338-9

further reading, 356

indemnity and
beneficiary, trustee as, 341
definition of ‘indemnity’, 340
only one trustee liable for breach, where, 340
solicitor, trustee as, 340

investments and
improper retention of investment, 342
improper sale of investment, 342-3
interest, 343-4
offsetting losses and gains, 343
overview, 341
purchase of unauthorised investment, 342

joint and several liability, 338-9

key points, 329

laches defence, 354-5

Limitation Act 1980, defence under, 352-4
laches, 354-5

loss requirement
attribution of loss to trustee, 333-4
causal connection, 334-6, 337-8
duty of care compared, 338
equitable compensation, principles of, 336-7
overview, 332
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Breach of trust (cont.) under Trustee Act 2000, 258-9

post-Target Holdings case law, 336-8
reasons for loss, 333
rule in Target Holdings v. Redfern, 332-5
strict liability, 333
overview, 330, 355
personal liability of trustee, 331
remedies, 341
statutory duties, 330
strangers to trusts
dishonest assistance by (See Dishonest
assistance in breach of trust by strangers to
trusts)
knowing receipt of trust property, disposal of
assets in breach of trust or fiduciary duties,
363
strict liability of trustee, 331-2, 333
Trustee Act 1925 s.61, defence under
conditions of, 348-9
honesty of trustee, 349
‘ought fairly to be relieved’, 351-2
overview, 348-9, 352
reasonableness of trustee, 349-50
unreasonableness of trustee, 350-1
trustee exemption clauses as defence
criticism of, 346
overview, 344
rule in Armitage v. Nurse, 344-6
scope of, 344-6
trust instrument, duties under, 330
Bribes, fiduciary duties and, 313-17
confidential information, use of, 315, 317
constructive trusts, 154-5, 314-15, 316-17
debtor-creditor relationship, 314
equitable tracing and, 385
proprietary versus personal remedies, 315-16
return of, 313-15
valuation, 317

Canada, remedial constructive trusts in, 160-1,

324-5

Capacity to create trust

mentally incompetent persons, 89-90

minors, 89

overview, 88

Care, duty of

at common law, 257-8

investment powers, 272

loss requirement in breach of trust
compared, 338

overview, 257

‘Certainties’ of trusts. See ‘Three certainties’
of trusts
Cestui que use, 7
Chancellor, role of, 4-5, 11
Charitable corporations, gifts to, cy preés rules and,
234
Charitable trusts
advantages of
certainty of objects, 210
cy prés rules, 211
overview, 210
perpetuity rules, exemption from, 210-11
purpose trusts, 210
taxation, 211
beneficiary principle, exception from, 110-11
charitable purpose requirement
animal welfare, advancement of, 222-4
anti-vivisection objectives, 223-4
armed forces, police, fire, and rescue services,
promotion of efficiency of, 224
arts, culture, heritage, or science, advancement
of, 217, 219-20
citizenship or community development,
advancement of, 219
education, advancement of, 216-17
environmental protection, advancement
of, 222
health, advancement of, 218-19
human rights, advancement of, 221-2
monuments, 220
need, relief of, 222
other purposes, 224-5
overview, 212, 215
poverty, prevention and relief of, 215-16
religion, advancement of, 218
sport, advancement of, 217, 220-1
cy prés rules (See Cy preés rules)
defined, 210
elements of, 212
‘exclusively charitable’ requirement
lack of, trusts failing due to, 213
non-charitable purpose incidental to charitable
purpose, trusts upheld where, 213
non-charitable purpose not incidental to
charitable purpose, trusts failing
where, 214
overview, 212
severance, trusts upheld where applied, 214
failure of trust, automatic resulting trusts, 145
modern uses of, 45
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‘analogy approach’, 225
where no analogy exists, 225-6
overseas charitable activities, 228
overview, 210, 236-7
political objectives, trusts with
case law, 227-8
education and, 227
elements of, 226-7
reasons for deeming not charitable, 226
public benefit requirement
assessment of benefit, 230
definition of ‘public benefit’, 229
identifiable benefit, 230
overview, 215, 228
post-2011 approach, 229
pre-2011 approach, 228-9
public or section of public benefited, 230-1
testator, personal nexus with, 231-2
weighing benefit against detriment, 230
Charity Commission
certainty of objects and, 210
environmental protection, trusts for advancement
of, 222
human rights, trusts for advancement of, 221-2
monuments, trusts for, 220
overseas charitable activities and, 228
overview, 237
poverty, trusts for prevention and relief of, 215
public benefit requirement and, 229, 230
sport, trusts for advancement of, 221
Chattels, transfer of property to trustee under fully
constituted trust, 70
Cheques, donatio mortis causa, exception to ‘equity
will not assist a volunteer’ maxim and, 83
Children and minors
capacity to create trust, 89
presumed resulting trusts and, 132
trustees, appointment as, 244-5
variation of trusts, 288-9, 295-6
Citizenship or community development, charitable
trusts for advancement of, 219
Clean hands
‘he who comes to equity must come with clean
hands’, 8-9
maxims of equity, 8-9
specific performance and, 15
Clean substitutions, tracing through, 379-81
Commissions, fiduciary duties and, 313, 316-17
Common intention constructive trusts
detriment, 177

direct financial contributions, 175-7
elements of, 171-3

express common intention, 172, 173-5
giving effect to intention of parties, 177-9
historical background, 171

implied common intention, 172, 175-7
overview, 170-1, 189-90

quantification of shares, 177-9

rule in Lloyds Bank v. Rosset, 171-2

Common law

breach of trust, duties at common law, 330

duty of care at, 257-8

fusion with equity, 6-7, 11

inadequacy of, 2-3

introduction of, 2

remedies, limitations of, 2-3

rights, failure to recognise, 3

tracing at
identifiable form of property, 379, 380
recovery under, 380
through clean substitutions, 379-80
through mixed funds, 381-2

writ system, 2

Compensation of trustees. See Remuneration of

trustees

Compromise arrangements

defined, 286-7
overview, 285-6
variation of trusts, inherent jurisdiction, 286-7

Confidential information, fiduciary duties and

authorisation allowing retention of profit, 320
as breach of fiduciary duty, 319

bribes and, 315, 317

definition of ‘confidential information’, 318-19
lapse of time, effect of, 321

overview, 317-18

public domain contrasted, 320-1

retirement of fiduciary, effect of, 321

Consent of beneficiaries as defence to breach of trust

conditions for, 346-8
impounding of beneficiary’s share, 348
overview, 346

Consideration

enforcement of incompletely constituted trusts
where valuable consideration given by
beneficiaries, 76

marriage consideration, 76

mutual wills, 205

specific performance and, 13

strangers to trusts, bona fide purchasers for value,
362-4
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Consideration (cont.)
disposal of assets in breach of trust or fiduciary
duties, 363
identifiable form, property received in, 363
knowledge, 364
overview, 362
receipt of trust property, 362-3
Constitution of trusts
enforcement of incompletely constituted trusts
as trust of promise to transfer property, 77-8
valuable consideration given by beneficiaries,
76
‘equity will not assist a volunteer’ maxim and
donatio mortis causa exception, 80-4 (See also
Donatio mortis causa)
executors and administrators, exception for,
78-80
as maxim of equity, 8
outright transfer of legal title to another,
68-9
overview, 68
proprietary estoppel exception, 84
rule in Milroy v. Lord, 68
rule in Strong v. Bird, 78-80
transfer of legal title, 68
overview, 84-5
property reaching trustee via other route, 78
rule in Pennington v. Waine, 74-6
rule in Re Ralli’s Will Trust, 78
rule in Re Rose, 73-4
further step by third party required, 74
land, 74
shares, 73
self-declaration of trust
formalities, 72-3
overview, 70
sufficient intention to create trust, 70-2
‘settlor has done everything in his power’,
73-4
further step by third party required, 74
land, 74
shares, 73
transfer of property to trustee, 69-70
chattels, 70
equitable interests in property, 70
land, 69
shares, 69, 70
unconscionability and, 74-6
Constructive trusts
common intention constructive trusts
detriment, 177
direct financial contributions, 175-7

elements of, 171-3
express common intention, 172, 173-5
giving effect to intention of parties, 177-9
historical background, 171
implied common intention, 172, 175-7
overview, 170-1, 189-90
quantification of shares, 177-9
rule in Lloyds Bank v. Rosset, 171-3
defined, 148
difficulties in defining, 148
enforcing agreements, for
informal acquisition of property rights,
150-2
mutual wills, 152
sale of land, 149-50
secret trusts, 152
express trusts compared, 149
family homes, for, 152-3
common intention constructive trusts (See
Common intention constructive trusts)
fiduciary duties, unauthorised gains and, 154-5
bribes, 154-5, 314-15, 316-17
rationale for, 155
secret profits, 154-5, 316-17
flexibility of, 149
formalities for creation of trust, 88
‘equity will not allow a statute to be an
instrument of fraud’, 92
institutional constructive trusts, 158-9
overview, 148, 165-6
remedial constructive trust distinguished, 157,
159
land and
informal acquisition of property rights, 150-2
sale of land, 149-50
mutual wills and
application of, 206
enforcing agreements, 152
as ‘floating trust’, 206, 207
property subject to, 206-7
when arising, 206
overview, 165-6
personal claims over property, 164-5
proprietary claims over property, 164-5
remedial constructive trusts
in Canada, 160-1, 324-5
case law reluctant to support, 162-3
case law supporting, 161-2
institutional constructive trust distinguished,
157, 159
overview, 148, 165-6
use of, 163-4
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when arising, 159-60
secret trusts and
enforcing agreements, 152
secret trust as constructive trust, 202
strangers to trusts as constructive trustees, 157
trustees
strangers to trusts as constructive trustees, 157,
358
types of trustees, 148-9
unlawful killing, property rights acquired
through
Forfeiture Act 1982, under, 155-7
overview, 155
suicide, 156
Continuing trustees, 251
Contract-holding theory
exceptions, 120-1
gift with purpose attached, 121-2
lack of autonomy and, 120-1
overview, 118-20, 125
Contracts, specific performance of. See Specific
performance
Contribution, breach of trust and, 339
Court of Chancery, role of, 5
Creation of trust
appointment of trustees at, 240
capacity, 89-90
mentally incompetent persons, 89-90
minors, 89
overview, 88
formalities (See Formalities for creation of trust)
self-declaration of trust, sufficient intention to
create trust, 70-2
Crusades, 7
Culture, charitable trusts for advancement of, 217,
219-20
Cy pres rules
advantages of, 211
amalgamation of charities, 234
application of, 232-3
association, charity by, 236
charitable corporations, gifts to, 234
charities never existing, gifts to, 235-6
definition of ‘cy prés’, 232
general charitable intention, 235
initial failure of trust and, 233-4
overview, 232, 237
subsequent failure of trust and, 233, 235-6
unincorporated associations, gifts to, 234-5

Damages, inadequacy of
injunctions and, 21

specific performance and, 14
Debt, trusts distinguished, 42-3
Defects of equity, 5-7
Delay
‘delay defeats equity’, 9
injunctions and, 21-2
maxims of equity, 9
specific performance and, 15
Delegation of duties of trustees
collective delegation, 278
general principles, 277
individual delegation, 277-8
overview, 277
under Trustee Act 2000, 278-9
Detriment, common intention constructive trusts
and, 177
Director’s fees, fiduciary duties and, 312-13
Disaster appeals, automatic resulting trusts and,
143-4
Disclaimer of beneficial interests, disposition not
created, 100
Discretion, duty of trustees to exercise
beneficiaries forcing trustees to give reasons for
decisions, 263-4
consideration whether to exercise, failure by
trustees, 264-5
court intervention in decision-making, 264-6
improper selection, 265
legitimate expectation by beneficiaries, giving
reasons upon, 268-9
‘letters of wishes’, beneficiaries compelling
disclosure of, 269-70
overview, 262-3
powers of appointment, 266-7
relevant matters, failure to take into
consideration, 265-6
rule in Futter v. Futter, 267-8
rule in Hastings-Bass, 266-8
rule in Pitt v. Holt, 267-8
taxation and,
unreasonableness, 268-9
volunteering of reasons for decisions, 265
Discretionary trusts
‘any given postulant’ test, 60, 61-2
certainty of objects and, 60-3
defined, 36-7
for employees, 37
exhaustive discretionary trusts, 36
‘is or is not’ test, 60, 61-2
non-exhaustive discretionary trusts, 36
trust documents, duty of trustee to provide,
260-1
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Dishonest assistance in breach of trust by strangers
to trusts
accessory, on part of, 370-1
combined test, 370-1, 372
liability for, 359
normally accepted standards of honesty, 372-3
objective standard, 370, 372, 374-5
overview, 368-9, 374-5
‘reasonable and honest man’ standard, 371-2,
373-4
rule in Twinsectra Ltd. v. Yardley, 371-4
subjective standard, 370
trustee, on part of, 369
Divorce, variation of trusts and, 290-1
DMC. See Donatio mortis causa
Donatio mortis causa

disclaimer of beneficial interests, disposition
not created, 100

legal and equitable interest transferred
together, disposition not created, 96-8

necessity of formalities, 94

overview, 93-4

pension fund nomination, disposition not
created, 99-100

resulting trust extinguishing equitable interest,
disposition not created, 98-9

shares, 95

specifically enforceable contract, disposition
not created, 99

sub-trusts, disposition not created, 100

transfer of property to trustee under fully

constituted trust, 70

conditions of, 80-1 Equitable remedies

exception to ‘equity will not assist a volunteer’

maxim, 80-4

cheques and, 83

delivery of property or something symbolic of,
82-3

gift conditional on death, 82

gift made in contemplation of death, 81-2

land and, 83

‘equity will not suffer a wrong without a
remedy’, 8

historical background, 13

maxims of equity, 8

overview, 31

rectification, 28-9, 31

rescission (See Rescission)

specific performance (See Specific performance)

property capable of forming subject matter of, Equitable tracing

83-4
retention of spare set of keys, effect of, 82-3
shares and, 83

Education, charitable trusts for advancement of,
216-17
political objectives and, 227
Emergencies, variation of trusts, inherent
jurisdiction, 285-6
Employment, fiduciary relationships in, 306-8
Enforcement of incompletely constituted trusts
as trust of promise to transfer property, 77-8
valuable consideration given by beneficiaries,
76
Enforcer trusts
criticism of, 112
as exception from beneficiary principle, 111-12
Environmental protection, charitable trusts for
advancement of, 222
Equality
‘equity is equality’, 10
maxims of equity, 10
Equitable interests in property
disposition of
defined, 94-6

backwards tracing, 390-2

innocent volunteers and
‘North American method’, 390
overview, 388
pari passu, 389-90
rule in Clayton’s Case, 388-9

limits of
bona fide purchasers without notice of

equitable interests, 392-3

dissipation of funds, 393
inequitable to trace, 393-4

overdrawn bank accounts, 390

overview, 394

right to, 382-6
beneficial interest versus legal title, 384-6
beneficiaries, 384-5
bribes, breach of fiduciary duties, 385
equitable versus legal title, 384-6
fiduciary relationship existing, 383-4
initial fiduciary relationship, proof of, 383-4
no fiduciary relationship existing, 383
stolen funds, 385
strangers to trusts, receipt of trust property by,

386
through mixed funds
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banking system, 386

honest trustee, presumption of, 386-7

limits on recovery, 387-8

overview, 386

rule in Re Hallett’s Estate, 386-7

rule in Re Oatway, 387

rule in Roscoe v. Winder, 387-8

trustee’s and beneficiaries’ funds, 386-8

trust money, presumption of use of, 387

Ethical considerations in investments by trustees,

274-5

‘Exclusively charitable’ requirement

lack of, trusts failing due to, 213

non-charitable purpose incidental to charitable
purpose, trusts upheld where, 213

non-charitable purpose not incidental to
charitable purpose, trusts failing where,
214

overview, 212

severance, trusts upheld where applied, 214

Express trusts

defined, 34-5

family home trusts, 169-70

formalities for creation of trust
declaration of self as trustee, 87
transfer of property to trustee, 87

secret trusts as, 201-2

Fair-dealing rule, 310
Family home trusts
common intention constructive trusts (See
Common intention constructive trusts)
constructive trusts, 152-3
express trusts, 169-70
future trends, 189
joint legal owners
express declaration at time of purchase, 183
imputing intention, 187-8
inferring intention, 187-8
no express declaration at time of purchase,
184-5
overview, 183
presumptions, 185
rule in Stack v. Dowden, 184-5
overview, 168, 189-90
proprietary estoppel and, 188-9
reform measures, 189

relationships giving rise to rights in family home,

168-9
resulting trusts
in Bahamas, 182-3

changing law, 182-3
continuing role for, 182-3
contributions in kind, 180
contributions made after purchase, 180
Housing Act 1985, right to buy under, 180
mortgage repayments, 181
overview, 179-80, 189-90
presumption of, 179-80
quantification of shares, 181-2
rebuttal of presumption of, 179-80
sole owners
common intention constructive trusts (See
Common intention constructive trusts)
resulting trusts (See Resulting trusts)
Trusts of Land (Appointment of Trustees) Act
1996, under, 188
Feoffee to use, 7
Feoffer, 7
Fiduciary duties
bribes and, 313-17
confidential information, use of, 315, 317
constructive trusts, 154-5, 314-15, 316-17
debtor-creditor relationship, 314
equitable tracing and, 385
proprietary versus personal remedies, 315-16
return of, 313-15
valuation, 317
commissions and, 313, 316-17
competition with trust, profits received in, 313
confidential information, use of
authorisation allowing retention of profit,
320
as breach of fiduciary duty, 319
bribes and, 315, 317
definition of ‘confidential information’,
318-19
lapse of time, effect of, 321
overview, 317-18
public domain contrasted, 320-1
retirement of fiduciary, effect of, 321
director’s fees and, 312-13
fair-dealing rule, 310
in joint ventures, 321-2
leases, renewal of, 310-11
overview, 327-8
personal remedies for breach of
bribes and, 315-16
decline in value of assets, effect of, 326
innocent volunteers holding assets, effect of,
326
insolvency, effect of, 325-6
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Fiduciary duties (cont.)
nature of, 323
profits, return of, 311-12
proprietary remedies for breach of
bribes and, 315-16
decline in value of assets, effect of, 326

equitable tracing and
fiduciary relationship existing, 383-4
initial fiduciary relationship, proof of, 383-4
no fiduciary relationship existing, 383

per se relationships, 305-6

solicitor-client relationship, 307

innocent volunteers holding assets, effect of, Fire services, charitable trusts for promotion of

326

efficiency of, 224

insolvency, effect of, 325-6 Fixed trusts

nature of, 324
purchase of trust property
fair-dealing rule, 310

certainty of objects and, 59-60
class ascertainability, 59-60
complete list test, 59-60

leases, renewal of, 310-11 defined, 36

overview, 308 ‘Floating trusts’, 206, 207

self-dealing rule, 308-10 Following, tracing distinguished, 378-9
remedies for breach of Formalities for creation of trust

decline in value of assets, effect of, 326 capacity

innocent volunteers holding assets, effect of,
326
insolvency, effect of, 325-6
overview, 322
personal remedies, 323
proprietary remedies, 324
secret profits and, 154-5, 316-17
self-dealing rule, 308-10
application in practice, 309
exceptions, 309-10
overview, 308-9
strangers to trusts, knowing receipt of trust
property, disposal of assets in breach of trust
or fiduciary duties, 363
termination of, 307-8
unauthorised gains and
bribes, 313-17 (See also Bribes, fiduciary duties
and)
commissions, 313, 316-17
competition with trust, profits received in, 313
constructive trusts, 154-5
director’s fees, 312-13
profits, return of, 311-12
rationale for, 155
secret profits, 154-5, 316-17
Fiduciary powers
court exercising, 40
donee releasing power of appointment, 40
duties under, 39
overview, 39
Fiduciary relationships
arising within particular context, 306-7
difficulty in defining, 305
in employment, 306-8

mentally incompetent persons, 89-90
minors, 89
overview, 88
constructive trusts, 88
‘equity will not allow a statute to be an
instrument of fraud’, 92
creation during lifetime versus on death, 90
equitable interests in property, disposition of
defined, 94-6
disclaimer of beneficial interests, disposition
not created, 100
legal and equitable interest transferred
together, disposition not created, 96-8
necessity of formalities, 94
overview, 93-4
pension fund nomination, disposition not
created, 99-100
resulting trust extinguishing equitable interest,
disposition not created, 98-9
shares, 95
specifically enforceable contract, disposition
not created, 99
sub-trusts, disposition not created, 100
express trusts
declaration of self as trustee, 87
transfer of property to trustee, 87
further reading, 101
implied trusts, 88
intention to create trust, 90
land, transfer of
‘equity will not allow a statute to be an
instrument of fraud’, 91-2
Law of Property Act 1925, under, 92-3
requirements, 90-1

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108473088
www.cambridge.org

Cambridge University Press

978-1-108-47308-8 — A Student's Guide to Equity and Trusts

Judith Bray
Index
More Information

Index

methods of, 49
necessity of formalities, 87
overview, 101
resulting trusts, 88
role of formalities, 88
shares, transfer of, 93
will, declaration of trust under, 93
Form versus substance
‘equity looks to substance and not form’, 9
maxims of equity, 9
Fraud
‘equity will not allow a statute to be an
instrument of fraud’, 10, 91-2
maxims of equity, 10, 91-2
powers, fraudulent use of, 41-2
secret trusts, enforcement for prevention of fraud,
202-3
Freezing orders
historical background, 10-11
overview, 27
worldwide orders, 27-8
Fully secret trusts

imperfect gifts
‘equity will not perfect an imperfect gift’, 8
maxims of equity, 8
secret trusts, gifts of property to joint owners,
200-1
subject to condition precedent, certainty of
objects and, 63-4
trusts distinguished, 42, 50-1
unincorporated associations, cy preés rules and,
234-5
to unincorporated associations
contract-holding theory, 118-22 (See also
Contract-holding theory)
cy pres rules and, 234-5
joint tenants, 116
methods of, 115-16
present members, 116-17
property not money and not easily divisible,
117
for purposes of association, 116
subject to rights and liabilities, 116
tenants in common, 116
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acceptance of terms by trustee, 196
communication of intention to trustee, 194-5
defined, 194

intention to create, 194

overview, 194

requirements, 194

sealed letters, instructions in, 195

Further trustees, appointment of

by beneficiaries, 243-4

case law, 241-2

by court, 242-3

by named person, 241

by nominated person, 241
overview, 240

refusal to act, 244

by settlor, 241

statutory authority, 242-4
under Trustee Act 1925 s.36, 242
under Trustee Act 1925 s.41,242-3
under trust instrument, 241

Gifts

charitable corporations, cy pres rules and, 234

charities never existing, cy prés rules and,
235-6

contract-holding theory, gift with purpose
attached, 121-2

donatio mortis causa (See Donatio mortis causa)

gift over in default of appointment, 38

Glossary, xii-xv

Hale, Baroness, 9-10
Half-secret trusts, 196-7
Health, charitable trusts for advancement of,
218-19
Heritage, charitable trusts for advancement of, 217,
219-20
Historical background of equity
Chancellor, role of, 4-5, 11
common law (See Common law)
Court of Chancery, role of, 5
defects of equity, 5-7
development of, 4
equitable remedies, 13
fusion of common law with equity, 6-7, 11
maxims of equity (See Maxims of equity)
overview, 11
role of equity today, 10-11
Homicide, property rights acquired through,
constructive trusts and
under Forfeiture Act 1982, under, 155-7
overview, 155
suicide, 156
Human Dignity Trust, 221-2
Human rights, charitable trusts for advancement of,
221-2
Husband and wife, presumed resulting trusts and,
132
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Illegal contracts, specific performance, 19
Illegality, presumed resulting trusts and

illegal motive inadmissible to rebut presumption,

137
illegal motive present but not relied on as
evidence, 137-8
overview, 136
reform measures, 139-40
Impartiality, duty of trustees, 262
Imperfect gifts
‘equity will not perfect an imperfect gift’, 8
maxims of equity, 8
Implied trusts
defined, 34-5
formalities for creation of trust, 88
Inadequacy of damages
injunctions and, 21
specific performance and, 14
Indemnity, breach of trust and
beneficiary, trustee as, 341
definition of ‘indemnity’, 340
only one trustee liable for breach, where,
340
solicitor, trustee as, 340
Infringement, injunctions and, 20-1
Inherent jurisdiction
remuneration of trustees, 253-4
variation of trusts
compromise arrangements, 286-7
emergencies, 285-6
maintenance, 287
Injunctions
Anton Piller orders
conditions for grant of, 25-6
historical background, 10-11
limitations on, 26-7
overview, 25
restrictions on, 26-7
defined, 20
freezing orders
historical background, 10-11
overview, 27
worldwide orders, 27-8
interim injunctions, 22-5
Mareva injunctions
historical background, 10-11
overview, 27
worldwide orders, 27-8
overview, 20, 31
principles for grant of
conduct of claimant, 22
damages, inadequacy of, 21

delay and acquiescence, 21-2
infringement, 20-1
search orders (See Search orders)
specific performance compared, 22
In loco parentis, presumed resulting trusts and, 132
Insolvency
fiduciary duties, effect on remedies for breach of,
325-6
protective trusts and, 45-7
strangers to trusts, knowing receipt of trust
property, 361-2
Institutional constructive trusts, 158-9
overview, 148, 165-6
remedial constructive trust distinguished, 157, 159
Intangible property, certainty of subject matter and,
56-7
Intention
as ‘certainty of trust’
circumstances of receipt of property, 51
gifts, trusts distinguished, 50-1
overview, 65
precatory words and, 51-2
sham intention, 53-4
‘trust’ need not be used, 49-50
common intention constructive trusts (See
Common intention constructive trusts)
formalities for creation of trust, 90
fully secret trusts
communication of intention to trustee, 194-5
intention to create, 194
self-declaration of trust, sufficient intention to
create trust, 70-2
variation of trusts, relevance of intention of
settlor, 299-301
Interest, breach of trust, investments and, 343-4
Interim injunctions, 22-5
Intestacy, interests under trusts distinguished, 43
Investments
breach of trust and
improper retention of investment, 342
improper sale of investment, 342-3
interest, 343-4
offsetting losses and gains, 343
overview, 341
purchase of unauthorised investment, 342
powers of trustees
advice, obligation to take, 273-4
care, duty of, 272
at common law, 271
definition of ‘investment’, 271-2
ethical considerations, 274-5
financial considerations, 275-7
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moral considerations, 274-5
risk management, 275-7
sources of, 270-2
standard investment criteria, 272-3
statutory powers, 271
under trust instrument, 270-1
trusts, use of, 44
Items of special value, specific performance of
contracts for, 16

Joint action, duty of trustees, 261-2
Joint and several liability for breach of trust, 338-9
Joint owners. See Joint tenants; Tenants in common
Joint tenants
family home trusts
express declaration at time of purchase, 183
imputing intention, 187-8
inferring intention, 187-8
no express declaration at time of purchase,
184-5
overview, 183
presumptions, 185
rule in Stack v. Dowden, 184-5
secret trusts, gifts of property to joint owners,
200-1
unincorporated associations, gifts to, 116
Joint ventures, fiduciary duties in, 321-2
Judicial trustees, 246-7

Knowing receipt of trust property by strangers to
trusts
alternative tests, 366-8
Baden test, 364-6
bankrupt trustees, 361-2
bona fide purchasers for value, 362-4
disposal of assets in breach of trust or fiduciary
duties, 363
identifiable form, property received in, 363
knowledge, 364
overview, 362
receipt of trust property, 362-3
conscience of recipient, relevance of, 366
disposal of assets in breach of trust or fiduciary
duties, 363
equitable tracing and, 386
identifiable form, property received in, 363
insolvent trustees, 361-2
knowledge element, 364
liability for, 358-9
overview, 358-9
receipt element, 362-3
unconscionability, relevance of, 366-8

valuable consideration, in exchange for, 362-4
disposal of assets in breach of trust or fiduciary
duties, 363
identifiable form, property received in, 363
knowledge, 364
overview, 362
receipt of trust property, 362-3

Laches as defence to breach of trust, 354-5
Land
constructive trusts and
informal acquisition of property rights,
150-2
sale of land, 149-50
donatio mortis causa, exception to ‘equity will
not assist a volunteer’ maxim and, 83
formalities for creation of trust
‘equity will not allow a statute to be an
instrument of fraud’, 91-2
Law of Property Act 1925, under, 92-3
requirements, 90-1
leases
renewal, fiduciary duties in, 310-11
vesting of trust property, 249
number of trustees, 248
presumed resulting trusts and
rebuttal of presumption, 135-6
voluntary transfer in name of another, 130
rule in Re Rose, 74
specific performance of contracts for, 15-16
transfer of property to trustee under fully
constituted trust, 69
trusts, land ownership and, 45
vesting of trust property, 249
Law Commission
family home trusts, reform measures, 189
limitation defence to breach of trust and, 355
presumed resulting trusts, reform measures, 139
trustee exemption clauses and, 346
Law Reform Committee
number of trustees, reform recommendations,
248
Variation of Trusts Act 1958 and, 295
Lay trustees, 245
Leases
renewal, fiduciary duties in, 310-11
vesting of trust property, 249
‘Letters of wishes’, beneficiaries compelling
disclosure of, 269-70
Limitation as defence to breach of trust, 352-4
laches, 354-5
Loans, presumed resulting trusts and, 136
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Loss requirement for breach of trust Misrepresentation
attribution of loss to trustee, 333-4 rescission based on, 30
causal connection, 334-6, 337-8 specific performance and, 19-20
duty of care compared, 338 Mistake
equitable compensation, principles of, 335, 336 rescission based on, 29-30
overview, 332 specific performance and, 19-20
post-Target Holdings case law, 335-8 Mixed funds, tracing through
reasons for loss, 333 at common law, 381-2
rule in Target Holdings v. Redfern, 332-5 equitable tracing
strict liability, 333 banking system, 386
honest trustee, presumption of, 386-7
Maintenance limits on recovery, 387-8
powers of trustees overview, 386
limitations, 280-1 rule in Re Hallett’s Estate, 386-7
overview, 279-80 rule in Re Oatway, 387
variation of trusts, inherent jurisdiction, 287 rule in Roscoe v. Winder, 387-8
Mareva injunctions trustee’s and beneficiaries’ funds, 386-8
historical background, 10-11 trust money, presumption of use of, 387
overview, 27 Modification of trusts. See Variation of trusts
worldwide orders, 27-8 Monuments
Marriage charitable trusts for, 220
divorce, nullity, or separation, variation of trusts private purpose trusts for, 105-6
and, 290-1 Moral considerations in investments by trustees,
marriage consideration, 76 274-5
marriage settlement, automatic resulting trusts Mortgages, 3
and, 144-5 resulting family home trusts, mortgage
presumed resulting trusts and, 132 repayments and, 181
Masses for dead, private purpose trusts for, Mutuality, specific performance and, 14-15
106-7 Mutual wills
Master of the Rolls, 5 agreement between parties, 205
Maxims of equity characteristics of, 204-5
‘delay defeats equity’, 9 consideration, 205
‘equity follows the law’, 9-10 constructive trusts and
‘equity is equality’, 10 application of, 206
‘equity looks to substance and not form’, 9 as ‘floating trust’, 207
‘equity regards that as done which ought to be overview, 152
done’, 9 property subject to, 206-7
‘equity will not allow a statute to be an when arising, 206
instrument of fraud’, 10, 91-2 defined, 204-5
‘equity will not assist a volunteer’, 8 (See also overview, 207
Volunteers)
‘equity will not perfect an imperfect gift’, 8 National Anti-Vivisection Society (NAVS), 223-4
‘equity will not suffer a wrong without a remedy’, 8  National Trust, 222
‘he who comes to equity must come with clean Need, charitable trusts for relief of, 222
hands’, 8-9 Nullity, variation of trusts and, 290-1
‘where equities are equal the first in time prevails’, 9
Mentally incompetent persons Objects as ‘certainty of trust’
capacity to create trust, 89-90 administrative unworkability and, 58-9
variation of trusts, 291-2, 295-6 Benjamin orders, 60
Minors. See Children and minors in charitable trusts, 210
Misdescription, specific performance and, 19-20 ‘complete list’ test, 61
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conceptual clarity and, 58

discretionary trusts, 60-3

distinguishing between various entities, 64-5
evidential clarity and, 58

fixed trusts, 59-60

gifts subject to condition precedent, 63-4
‘is or is not’ test, 61-2

necessity for, 57

overview, 65

powers, 64

private purpose trusts and, 104

tests for, 59-65

Parent and child, presumed resulting trusts and, 132
Pensions
nomination, equitable interests in property,
disposition not created, 99-100
powers and, 40
trusts, use of, 44
Performing and Captive Animals Defence League,
224
Perpetuity rules
charitable trusts, exemption of, 210-11
private purpose trusts and, 104
Per se fiduciary relationships, 305-6
Personal remedies for breach of fiduciary duties
bribes and, 315-16
decline in value of assets, effect of, 326
innocent volunteers holding assets, effect of,
326
insolvency, effect of, 325-6
nature of, 323
Personalty
number of trustees, 248
presumed resulting trusts and
rebuttal of presumption, 135
voluntary transfer in name of another, 129-30
Police
charitable trusts for promotion of efficiency of,
224
unincorporated associations for, 124
Political objectives, trusts with
education and, 227
elements of, 226-7
reasons for deeming not charitable, 226
Political parties as unincorporated associations, 115,
120
Poverty, charitable trusts for prevention and relief
of, 215-16
Powers
certainty of objects and, 64

discretion, duty of trustees to exercise, 266-7
fiduciary powers
court exercising, 40
donee releasing power of appointment, 40
duties under, 39
overview, 39
fraudulent use of, 41-2
gift over in default of appointment, 38
overview, 47
pensions and, 40
trust documents, duty of trustee to provide,
260-1
trusts distinguished, 34
types of
bare powers, 37-9
fiduciary powers (See Fiduciary powers)
overview, 37-9

Powers and duties of trustees

accounts, duty to provide, 259
advancement power
benefit requirement, 282
overview, 281
restrictions on, 281-2
statutory powers, 281-2
care, duty of
at common law, 257-8
investment powers, 272
loss requirement in breach of trust compared,
338
overview, 257
under Trustee Act 2000, 258-9
delegation of duties
collective delegation, 278
general principles, 277
individual delegation, 277-8
overview, 277
under Trustee Act 2000, 278-9
discretion, duty to exercise (See Discretion, duty
of trustees to exercise)
fiduciary duties (See Fiduciary duties)
further reading, 283
impartiality, duty of, 262
investment powers
advice, obligation to take, 273-4
care, duty of, 272
at common law, 271
definition of ‘investment’, 271-2
ethical considerations, 274-5
financial considerations, 275-7
moral considerations, 274-5
risk management, 275-7
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Powers and duties of trustees (cont.) Law of Property Act 1925, under, 130-1
sources of, 270-2 overview, 128-9
standard investment criteria, 272-3 personalty, 129-30
statutory powers, 271 Private purpose trusts
under trust instrument, 270-1 animals, for care of, 105
joint action, duty of, 261-2 anomalous exceptions, 104-5
key points, 256 beneficiary principle and, 103-4, 112
maintenance power capricious gifts, 106
limitations, 280-1 charitable trusts, exception from beneficiary
overview, 279-80 principle, 110-11
overview, 248-9, 257, 282-3 enforcer trusts
trust documents, duty to provide criticism of, 112
definition of ‘trust document’, 259-60 as exception from beneficiary principle, 111-12
discretionary trusts, 260-1 further reading, 112
modern approach, 260-1 historical rule against, 103-4
overview, 259 key points, 102
powers of appointment, 260-1 masses for dead, for, 106-7
traditional approach, 259 overview, 112
unanimous decisions, duty of, 261-2 perpetuity rules and, 104
vesting of trust property, 249 protector trusts
Precatory words, certainty of intention and, 51-2 criticism of, 112
Presumed resulting trusts as exception from beneficiary principle,
illegality 111-12
illegal motive inadmissible to rebut Re Denley exception
presumption, 137 issues arising from, 108
illegal motive present but not relied on as mandatory purpose of trust, 109-10
evidence, 137-8 overview, 107-8
overview, 136 tombs and monuments, for, 105-6
reform measures, 139-40 trusts for individuals with purpose attached
land and issues arising from, 108
rebuttal of presumption, 135-6 mandatory purpose of trust, 109-10
voluntary transfer in name of another, 130 overview, 107-8
overview, 128-9, 145-6 unincorporated associations, for, 110
personalty and Private trusts, 34
rebuttal of presumption, 135 Professional trustees, 245
voluntary transfer in name of another, 129-30 Proprietary estoppel
presumption of advancement exception to ‘equity will not assist a volunteer’
attempts to abolish, 132-3 maxim, 84
father to child, 132 family home trusts and, 188-9
husband to wife, 132 Proprietary remedies for breach of fiduciary duties
in loco parentis, 132 bribes and, 315-16
overview, 131 decline in value of assets, effect of, 326
when presumption arises, 131-2 innocent volunteers holding assets, effect of, 326
purchase money resulting trusts, 133-5 insolvency, effect of, 325-6
rebuttal of presumption nature of, 324
land, 135-6 Protective trusts, 45-7
loans, 136 Protector trusts
overview, 135 criticism of, 112
personalty, 135 as exception from beneficiary principle, 111-12
voluntary transfer in name of another Public benefit requirement of charitable trusts
land, 130 assessment of benefit, 230
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definition of ‘public benefit’, 229
identifiable benefit, 230
overview, 215, 228
post-2011 approach, 229
pre-2011 approach, 228-9
public or section of public benefited, 230-1
testator, personal nexus with, 231-2
weighing benefit against detriment, 230
Public trustees, 247-8
Public trusts, 34
Purchase money resulting trusts, 133-5
Purpose trusts
charitable trusts, advantages of, 210
as providing security for lenders, 44-5

Quistclose trusts
clarity of particular purpose, 142
free disposal of payee, money not at, 142
overview, 140
rule in Twinsectra Ltd. v. Yardley, 141-3
separate bank accounts, money kept in, 142
specific purpose, money paid for, 142
unused funds returned to payer, 142

Realty. See Land
Receipt of trust property by strangers to trusts.
See Knowing receipt of trust property by
strangers to trusts
Rectification, 28-9, 31
Religion, charitable trusts for advancement of,
218
Remedial constructive trusts
in Canada, 160-1, 324-5
case law reluctant to support, 162-3
case law supporting, 161-2
institutional constructive trust distinguished, 157,
159
overview, 148, 165-6
use of, 163-4
when arising, 159-60
Removal of trustees, 252-3
Remuneration of trustees
inherent jurisdiction of court, 253-4
overview, 253
pre-2000, 253-4
solicitor-trustees, 254
under Trustee Act 2000, 254
under trust instrument, 254
Rescission
limitations on, 30-1
misrepresentation, based on, 30

mistake, based on, 29-30
overview, 31

unconscionability, based on, 30
undue influence, based on, 30

Rescue services, charitable trusts for promotion of

efficiency of, 224

Resulting trusts

automatic resulting trusts
charitable trusts, 145
disaster appeals, 143-4
failure of purpose, 140
failure of trust, 144-5
overview, 140, 146
Quistclose trusts, 140-3 (See also Quistclose
trusts)
unexhausted beneficial interests, 143-4
defined, 128
extinguishing equitable interest, disposition not
created, 98-9
family home trusts
in Bahamas, 182-3
changing law, 182-3
continuing role for, 182-3
contributions in kind, 180
contributions made after purchase, 180
Housing Act 1985, right to buy under, 180
mortgage repayments, 181
overview, 179-80, 189-90
presumption of, 179-80
quantification of shares, 181-2
rebuttal of presumption of, 179-80
formalities for creation of trust, 88
lottery winnings, 134
overview, 145-6
presumed resulting trusts (See Presumed resulting
trusts)
purchase money resulting trusts, 133-5

Retirement of trustees, 251-2

Science, charitable trusts for advancement of, 217,

219-20

Sealed letters, instructions in fully secret trusts,

195

Search orders

conditions for grant of, 25-6
historical background, 10-11
limitations on, 26-7
overview, 25

restrictions on, 26-7

Secret profits, fiduciary duties and, 316-17

constructive trusts, 154-5

1m
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Secret trusts unincorporated associations, dissolution,
beneficiaries distribution of funds upon dissolution of,
predeceasing testator, 197-8 124-5
witness to will of testator, acting as, 199-200 vesting of trust property, 249
constructive trusts and Sole owners, family home trusts and
enforcing agreements, 152 common intention constructive trusts (See
secret trust as constructive trust, 202 Common intention constructive trusts)
defined, 192 resulting trusts (See Resulting trusts)
enforcement, rationale for Solicitors
fraud, prevention of, 202-3 indemnity, breach of trust and, trustee as
operation outside of will, due to, 203 beneficiary, 340
overview, 202 solicitor-client relationship as fiduciary
as express trusts, 201-2 relationship, 307
fully secret trusts Specific performance
acceptance of terms by trustee, 196 business, contracts to carry on, 19
communication of intention to trustee, contracts where specific performance may be
194-5 awarded
defined, 194 items of special value, 16
intention to create, 194 land, 15-16
overview, 194 contracts where specific performance may not be
requirements, 194 awarded
sealed letters, instructions in, 195 inappropriateness, 17
gifts of property to joint owners, 200-1 personal services contracts, 17-18
half-secret trusts, 196-7 defined, 13
overview, 207 equitable interests in property, disposition not
purposes of, 193 created, 99
trustees illegal contracts, 19
benefiting from trust, 198-9 injunctions compared, 22
predeceasing testator, 198 misdescription and, 19-20
Wills Act 1837, under, 192-3 misrepresentation and, 19-20
Self-dealing rule, 308-10 mistake and, 19-20
application in practice, 309 overview, 31
exceptions, 309-10 principles for award of
overview, 308-9 clean hands, lack of, 15
Self-declaration of trust consideration, lack of, 13
formalities, 72-3 damages, inadequacy of, 14
overview, 70 delay, 15
sufficient intention to create trust, 70-2 mutuality, 14-15
Separation, variation of trusts and, 290-1 undue hardship, 14
Sham intention, certainty of intention and, supervision, contracts requiring, 18
53-4 Sport
Shares charitable trusts for advancement of, 217, 220-1
donatio mortis causa, exception to ‘equity will non-charitable trusts for advancement of, 220
not assist a volunteer’ maxim and, 83 unincorporated associations for, 119
equitable interests in property, disposition of, Standard investment criteria, 272-3
95 Stolen funds, equitable tracing and, 385
formalities for creation of trust, 93 Strangers to trusts
rule in Pennington v. Waine, 74-6 as constructive trustees, 157
rule in Re Rose, 73 dishonest assistance in breach of trust
transfer of property to trustee under fully accessory, on part of, 370-1
constituted trust, 70 combined test, 370-1, 372
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liability for, 359
normally accepted standards of honesty, 372-3
objective standard, 370, 372, 374-5
overview, 368-9, 374-5
‘reasonable and honest man’ standard, 371-2,
373-4
rule in Twinsectra Ltd. v. Yardley, 371-4
subjective standard, 370
trustee, on part of, 369
imposition of trusteeship, 358
knowing receipt of trust property (See Knowing
receipt of trust property by strangers to
trusts)
liability of
dishonest assistance in breach of trust, 359
knowing receipt of trust property, 358-9
overview, 358
trustees de son tort, 359-60
overview, 358, 375-6
personal remedies, 360
proprietary remedies, 360
trustees de son tort, 359-60, 375
Strict liability for breach of trust, 331-2, 333
Subject matter as ‘certainty of trust’
beneficial interests, uncertainty of, 55
general issues, 54
gold bullion, 56
intangible property, 56-7
overview, 65
shares, 56-7
tangible property, 55-6
trust property, uncertainty of, 54-5
wine, 56
Substance versus form
‘equity looks to substance and not form’, 9
maxims of equity, 9
Sub-trusts, equitable interests in property,
disposition not created, 100
Suicide, constructive trusts and, 156
Surviving trustees, 251

Tangible property, certainty of subject matter and,
55-6
Taxation
charitable trusts, tax advantages of, 211
discretion, duty of trustees to exercise,
Tenants in common
family home trusts
express declaration at time of purchase, 183
imputing intention, 187-8
inferring intention, 187-8

no express declaration at time of purchase,
184-5

overview, 183

presumptions, 185

rule in Stack v. Dowden, 184-5

secret trusts, gifts of property to joint owners,

200-1

unincorporated associations, gifts to, 116
Third parties. See Strangers to trusts
‘Three certainties’ of trusts

further reading, 66

intention

circumstances of receipt of property, 51
gifts, trusts distinguished, 50-1
overview, 65

precatory words and, 51-2

sham intention, 53-4

‘trust’ need not be used, 49-50

necessity of, 49
objects

administrative unworkability and, 58-9
Benjamin orders, 60

in charitable trusts, 210

‘complete list’ test, 61

conceptual clarity and, 58

discretionary trusts, 60-3

distinguishing between various entities, 64-5
evidential clarity and, 58

fixed trusts, 59-60

gifts subject to condition precedent, 63-4
‘is or is not’ test, 61-2

necessity for, 57

overview, 65

powers, 64

private purpose trusts and, 104

tests for, 59-65

overview, 65
subject matter

beneficial interests, uncertainty of, 55
general issues, 54

gold bullion, 56

intangible property, 56-7

overview, 65

shares, 56-7

tangible property, 55-6

trust property, uncertainty of, 54-5
wine, 56

Time
maxims of equity, 9
‘where equities are equal the first in time prevails’,

9
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Tombs, private purpose trusts for, 105-6
Tracing
advantages of, 378
backwards tracing, 390-2
at common law
identifiable form of property, 379, 380
recovery under, 380
through clean substitutions, 379-81
through mixed funds, 381-2
defined, 378

distinction between common law and equity in, 7

in equity (See Equitable tracing)
following distinguished, 378-9
overview, 378, 394
Trust corporations as trustees, 245-6
Trust documents, duty of trustee to provide
definition of ‘trust document’, 259-60
discretionary trusts, 260-1
modern approach, 260-1
overview, 259
powers of appointment, 260-1
traditional approach, 259

Trustee exemption clauses as defence to breach of

trust
criticism of, 346
overview, 344
rule in Armitage v. Nurse, 344-6
scope of, 344-6
Trustees
breach of trust (See Breach of trust)
constructive trusts

strangers to trusts as constructive trustees, 157,

358

types of trustees, 148-9
continuing trustees, 251
creation of trust, appointment at, 240
express trusts

declaration of self as trustee, 87

transfer of property to trustee, 87
fully secret trusts

acceptance of terms by trustee, 196

communication of intention to trustee, 194-5

further trustees, appointment of
by beneficiaries, 243-4
case law, 241-2
by court, 242-3
by named person, 241
by nominated person, 241
overview, 240
refusal to act, 244
by settlor, 241
statutory authority, 242-4

under Trustee Act 1925 s.36, 242
under Trustee Act 1925 s.41, 242-3
under trust instrument, 241
judicial trustees, 246-7
key points, 239
lay trustees, 245
minors appointed as, 244-5
new trustees, appointment of, 249-51
number of
land, 248
personalty, 248
overview, 254-5
powers and duties of (See Powers and duties of
trustees)
professional trustees, 245
public trustees, 247-8
removal of, 252-3
remuneration of
inherent jurisdiction of court, 253-4
overview, 253
pre-2000, 253-4
solicitor-trustees, 254
under Trustee Act 2000, 254
under trust instrument, 254
retirement of, 251-2
secret trusts
benefiting from trust, 198-9
predeceasing testator, 198
surviving trustees, 251
transfer of property to trustee, 69-70
chattels, 70
equitable interests in property, 70
fully constituted trust, under, 70
land, 69
shares, 69, 70
trust corporations as, 245-6
trustees de son tort, 359-60, 375
Trustees de son tort, 359-60, 375
Trusts. See also specific topic
agency distinguished, 43
automatic resulting trusts (See Automatic
resulting trusts)
bailment distinguished, 43
bare trusts, 35
breach of (See Breach of trust)
capacity to create (See Capacity to create trust)
cestui que use, 7
charitable trusts (See Charitable trusts)
common intention constructive trusts (See
Common intention constructive trusts)
common law and, 3
constitution of (See Constitution of trusts)
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constructive trusts (See Constructive trusts)

creation of (See Creation of trust)

debt distinguished, 42-3

discretionary trusts (See Discretionary trusts)

emergence of, 7-8

enforcer trusts (See Enforcer trusts)

express trusts (See Express trusts)

family home trusts (See Family home trusts)

feoffee to use, 7

feoffer, 7

fixed trusts (See Fixed trusts)

‘floating trusts’, 206, 207

formalities for creation of (See Formalities for
creation of trust)

fully secret trusts (See Fully secret trusts)

gifts distinguished, 42, 50-1

half-secret trusts, 196-7

implied trusts (See Implied trusts)

intestacy, interests under distinguished, 43

investments, use in, 44

land ownership and, 45

overview, 47

pensions, use in, 44

powers distinguished, 34

presumed resulting trusts (See Presumed resulting
trusts)

private purpose trusts (See Private purpose
trusts)

private trusts, 34

protective trusts, 45-7

protector trusts (See Protector trusts)

public trusts, 34

purpose trusts providing security for lenders,
44-5

resulting trusts (See Resulting trusts)

secret trusts (See Secret trusts)

separation of legal and beneficial interests in, 87

strangers to (See Strangers to trusts)

sub-trusts, equitable interests in property,
disposition not created, 100

‘three certainties’ of (See ‘Three certainties’ of
trusts)

trustees (See Trustees)

unincorporated associations and (See
Unincorporated associations)

use, 7

variation of (See Variation of trusts)

wills, interests under distinguished, 43

Unanimous decisions, duty of trustees, 261-2
Unconscionability
constitution of trusts and, 74-6

rescission based on, 30
strangers to trusts, knowing receipt of trust
property relevance to, 366-8
Undue hardship, specific performance and, 14
Undue influence, rescission based on, 30
Unincorporated associations
animals, for, 119-20
anti-vivisection objectives, for, 118-19
characteristics of, 115
defined, 115
dissolution, distribution of funds upon
overview, 123-4
shares, 124-5
gifts to
contract-holding theory, 118-22 (See also
Contract-holding theory)
cy pres rules and, 234-5
joint tenants, 116
methods of, 115-16
present members, 116-17
property not money and not easily divisible,
117
for purposes of association, 116
subject to rights and liabilities, 116
tenants in common, 116
holding of funds by, 115-16
overview, 114-15, 125
police, for, 124
political parties as, 115, 120
private purpose trusts for, 110
sport, for, 119
trusts and
overview, 45
present and future members, for, 123
present members, for, 122-3
Unlawful killing, property rights acquired through,
constructive trusts and
Forfeiture Act 1982, under, 155-7
overview, 155
suicide, 156
Use, 7

Variation of trusts

compromise arrangements
defined, 286-7
inherent jurisdiction, 286-7
overview, 285-6

inherent jurisdiction
compromise arrangements, 286-7
emergencies, 285-6
maintenance, 287

key points, 284
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Variation of trusts (cont.)
overview, 285, 302-3
rule in Saunders v. Vautier
beneficiaries, powers of, 293-4
overview, 292-3
rationale for, 294
termination versus resettlement, 294
statutory provisions
expedient acts, 289
infant beneficiaries, 288-9
Matrimonial Causes Act 1973, 290-1
Mental Capacity Act 2005, 291-2
overview, 288
Settled Land Act 1925, 289-90
Trustee Act 1925 s.53, 288-9
Trustee Act 1925 s.57(1), 289
under Variation of Trusts Act 1958
‘any person in respect of any discretionary
interest of his under protective trusts where

Volunteers
equitable tracing and

‘North American method’, 390
overview, 388

pari passu, 389-90

rule in Clayton’s Case, 388-9

‘equity will not assist a volunteer’

donatio mortis causa exception, 80-4 (See also
Donatio mortis causa)

executors and administrators, exception for,
78-80

as maxim of equity, 8

outright transfer of legal title to another,
68-9

overview, 68

proprietary estoppel exception, 84

rule in Milroy v. Lord, 68

rule in Strong v. Bird, 78-80

transfer of legal title, 68

the interest of the principal beneficiary has fiduciary duties, effect on remedies for breach
not failed or determined’, 297 of, 326
‘any person unborn’, 297 maxims of equity, 8
changes introduced by, 295
financial benefits, 298-9 Wills
intention of settlor, relevance of, 299-301 declaration of trust under, 93
non-financial benefits, 299 formalities for creation of trust, 93
overview, 294-5 mutual wills (See Mutual wills)
persons covered by, 295-6 secret trusts, enforcement due to operation
persons excluded by, 296-7 outside of will, 203
purpose of, 295 trusts, interests under wills distinguished, 43
resettlement versus variation, 301-2 Worldwide freezing orders, 27-8
Vesting of trust property, duty of trustees, 249 Writ system, 2
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